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In the District Court of the United States for the 
District of Oregon. 


Be it Remembered, That on the 17 day oi May, 1912, 
there was duly filed in the District Court of the 
United States for the District of Oregon, an 
Amended Bill of Comlpaint, in words and figures 


as follows, to wit: 
[Amended Bill of Complaint. ] 


In the District Court of the United States for the 
District of Oregon. 


week) D. DANIELS, 


Pia, 
Vs. 
PRANK JOHNSTON and D. W. DINEEN, 
Defendants. 


TO THE HONORABLE JUDGES OF THE DIs- 
meicr COURT OF THE UNITED STATES IN 
AND FOR THE DISTRICT OF OREGON: 


A. D. Daniels, a citizen and inhabitant oi the State 
of Wisconsin, residing at Rhinelander in said state, 
with leave of court first had and obtained. brings this, 
his amended bill of complaint, against Frank John- 
ston, a resident and inhabitant of the State of Oregon, 
and residing at Dairy in said state, and D. W. Dineen, 
a resident and inhabitant of the State of California, 
and residing at Cloverdale in said state. 

And thereupon vour orator complains and says: 

De 


That at all times herein mentioned plaintilf was and 
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is a resident and inhabitant of the state of Wisconsin, 
residing at Rhinelander in said state. 
ine 

And thereupon your orator further shows unto 
your Honors: 

That at all times herein mentioned defendant, 
Frank Johnston, was and is a resident and inhabi- 
tant of the State of Oregon, residing at Dairy in said 
state, and that defendant, D. W. Dineen, was and is a 
resident and inhabitant of the State of California, re- 
siding at Cloverdale in said state. 

Be 

And thereupon your orator further shows unto 
your Honors: 

That on the 12th day of April, 1902, and immedi- 
ately prior thereto, the Aztec Land and Cattle Com- 
pany, Ltd., a corporation, was the owner in fee sim- 
ple, iree of.any lien or incumbrances, of that cenrain 
property located in the Terriotory of Arizona, and 
particularly described as follows, to wit: 

Section twenty-five, twenty-seven and 
twenty-nine, township sixteen north, range 
ten east; and the southeast quarter of sec- 
tion three, township nineteen north, range 
nine east G. & 5S. RM. Anizone 
and was the owner in fee simple of said property de- 
scribed in paragraph III of this amended complaint, 
up until the 2nd day of February, 1904. 
iV. 
And thereupon your orator further shows unto 


your Honors: 
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fiiaacon or about the lZ2theday of April, 1902, she 
said described lands, mentioned in paragraph III ef 
this amended bill of complaint, were included within 
the limits of the San Francisco Mountains Forest Re- 
serves, pursuant to a proclamation of the President 
of the United States made on or about the 12th day 
of April, 1902, which said lands were then, and still 
are, non-mineral lands. 

ve 

And thereupon your orator further shows unto 
your Honors: 

That on or about the 8th day of February, 1904, 
that certain property situated within the District otf 
Oregon, located in the County of Klamath in the 
State of Oregon, and particularly described as follows, 
to wit: 

The north half of the northeast quarter of 
section twelve township thirty-seven south, 
range ten east of Willamette Meridian, 

was surveyed, unappropriated, and vacant public land 
of the United States, returned and characterized up- 
on the official records of the United States as non- 
mineral land, free and open to entry and settlement 
under and in accordance with the laws of the United 
States governing the acquisition of public lands. 

VL 

And thereupon your orator further shows unto 
your Honors: 

That on or about the 4th day of June, 1897, the 
Congress of the United States passed an act entitled: 
“An act making appropriation for sundry civil ex- 
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penses of the government, for the fiscal year ending 
June 30, 1898, and for other purposes: which act 
provides, among other things, as follows, to wit: 
“That in cases in which a tract covered 
by an unperfected bona fide claim, or by 
patent, is included within the limits of a for- 
est reservation, the settler or owner thereof 
may, if he desires to do so, relinquish the 
tract to the government, and may select in 
lieu thereof a tract of vacant laid open to 
settlement not exceeding im area the macn 
covered by his claim or patent, and no charge 
shall be made in such cases for making the 
entry of record, or issuing the patent to cov- 
er the tract selected: Previdediiimirenc:, 
That in cases of unperfected claims the re- 
quirements of the laws respecting settle- 
iment, residence, imprevementc mcne mete 
complied with on the new claims, credit be- 
ing allowed for the time spent on the re- 
linquished claim.” 
vane 

And thereupon your orator further shows unto 
your Honors: 

That on or about the 2nd day of February, 1904, 
the said Aztec Land and Cattle Company sactimeasin, 
A. L. Veazie, its attorney in fact, did} 1m accanmeqme: 
with the provisions and requirements of the Act of 
Congress of June 4, 1697, set forth im paracra pi a 
of this amended complaint, relinquish and convey un- 
to the United States of America those certaii tyre 
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of land hereinbefore described in paragraph III of this 
amended complaint, and recorded the deed of con- 
veyance in the office of the recorder of the county in 
which the said lands are situated, and subsequently, 
and on the 8th day of February, 1904, filed with the 
Register and Receiver of the United States land office 
at Lakeview, Oregon, the said deed so recorded, to- 
gether with a full, true and correct abstract of title of 
the lands so relinquished, duly certified as such by 
the county recorder of the county in which the lands 
are situated, which abstract of title showed him to 
be the owner in fee simple of said lands, free and clear 
of any lien or incumbrances, immediately prior to the 
time the deed to the United States was recorded, and 
thereupon and at the same time selected in leu of 
said lands so relinquished, 
Whe north halivor%@he northeast quarter 
of section twelve, township thirty-seven 
south, range ten east of Willamette Me- 
nidzan, 
together with other lands, which selection so made 
was prior in time to the selection or entry of any 
other person or persons whomsoever, and, by virtue of 
said selection, there was initiated a right and inter- 
est prior in time and superior in right as against all 
persons whomsoever. 
VIET. 
And thereupon your orator further shows unto 
your Honors: 
That regardless of said selection so made as alleg- 
ed in paragraph VII of this amended complaint, the 
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defendants did, on October 5, 1906, attempt to make 
a timber and stone entry upon the land described in 
paragraph VII of this amended complaint. 

1s 

And thereupon your orator further shows wntod 
your Honors: 

That on or about the 28th day of June, W9@2 sie 
state of Oregon filed upon the said tract so selected, 
together with certain other lands, certain instruments 
purporting to be school indemnity lists, which lists 
were numbered Lists 178 and 188, respectively, which 
said lists were duly and regularly accepted and filed 
by the Register and Receiver of the United States 
land office at Lakeview, Oregon, and thereupon were 
regularly transmitted to the Commissioner of the 
General Land Office of the United States govern- 
ment at Washington, D. C., to await the acceptance 
and approval of the land department of the Umited 
States government, hut that, owing to the invalid 
character of the base lands tendered in said lists, the 
said lists were held for cancellation, and were sub- 
sequently cancelled upon relinquishments of said lists 
filed on behalf of the State of Oregon, on the 8th day 
of February, 1904. 

i 

And thereupon your orator further shows unto 
your Honors: 

That prior to the said cancellation of said school 
indemnity lists 178 and 188, and before any action 
whatsoever had been taken by the proper officers of 
the land department of the United States, except said 
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Register and said Receiver, relative to the acceptance 
and rejection of the said indemnity lists, the state of 
Oregon, acting through the officers of the Oregon 
state land board, sold to various bona fide purchasers, 
for value, the timber lands upon which the said school 
indemnity lists 178 and 188 had been filed, anid) tle 
said state had not at the time of such sale, nor liaisett 
at any time since, ever acquired or owned any right, 
title, or interest in or to the said lands upon which the 
said lists were filed, including those lands more par- 
ticularly described in paragraph V of this amended 
pill of complaint, which said lands described in said 
paragraph V were, for a valuable consideration, and 
in good faith, and without any knowledge whatsoever 
of the irregularity of the proceedings which had tak- 
en place in connection with the sale thereof, or of the 
invalid character of the base lands which were tender- 
ed to the Federal government as the basis for the 
said selection by the State of Oregon, purchased from 
the said State of Oregon by the plaintiff herein. 
XI. 

And thereupon your orator further shows unto 
your Honors: 

That subsequently and upon the discovery of the 
fact that all the proceedings in connection with the at- 
tempt to acquire said lands by filing of said lists 178 
and 188, so filed as aforesaid, and more particularly 
those lands hereinbefore described in paragraph V 
of this amended bill of complaint, were irregular, and 
that by virtue of the filing of said lists the State oi 
Oregon had acquired no interest and did not then have 
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any right, title, or interest in or to the said lands so 
selected, owing to the invalid character of the base 
land which had been tendered in exchange therefor, 
and the further fact that the said selected land had, 
nevertheless, beet sold by the State ol Oneconme 
many innocent purchasers for value, the State of Ore= 
gon, acting through the Honorable George E. Cham- 
berlain, its governor, entered into negotiations with 
the Department of the Interior of the Umited) Stamaa 
for the purpose of arriving at some arrangement 
wherein and whereby the interest of these bona fide 
purchasers from the state might be protected and as 
a result of such negotiations, and on or about the 
17th day of October, 1903, a letter was promuleaied 
and transmitted to the governor of the State of Ore= 
gon, by the Honorable Secretary of the Interionse: 
the United States, of which letter the following is in 
part substantially a copy, to wit: 

“Tt (the state) may witlinisizty day srale 
lowed for appeal amend its selection by the 
substitution of a valid base, or, if unable to 
furnish such a base, it may, upon receipt of 
notice that the selection is held for cancella- 
tion, make a formal relinquishment of the se- 
lection, and give sanie to its grantee. While 
the selection is of record ineamncellediiine 
land is segregated thereby, and no right can 
be acquired by the presentation of an ap- 
plication therefor (29 L. D. 29), but the pur- 
chaser holding the state's relinquishment 
may present it with his application yamd 
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thereby secure the right of entry.” 
SIU 
And thereupon your orator further shows unto 


your Honors: 


That thereafter and in accordance with the terms 
of the arrangement thus agreed upon, as evidenced 
by the said letter of the Secretary of the Interior, 
the said lieu selection so made as alleged in para- 
eraph VII of this amended bill of complaint was 
made by the said Aztec Land and Cattle Company, 
Ltd., a corporation, acting by A. L. Veazie, its at- 
torney in fact, in the interest and for the benefit of 
the plaintiff herein, and for the purpose of protecting 
the interests of the plaintiff in and to said selected 
land acquired by virtue of the purchase so made by 
the plaintiff from the State of Oregon, as alleged in 
paragraph X of this amended complaint, and at the 
time of making said lieu selection so made as alleged 
in said paragraph VII, and on the 8th day of Febru- 
ary, 1904, the said lieu selector, the said Aztec Land 
and Cattle Company, Ltd., by A. L. Veazie, its at- 
torney in fact, presented, simultaneously with and 
together with the selection as in paragraph VII of 
this amended complaint alleged, a relinquishment 
from the State of Oregon of all its right, title and in- 
terest in and to the said selected land, which said re- 
linquishment was made by the State of Oregon in the 
interest and for the benefit of the plaintiff herein, as 
grantee, which relinquishment is the same relinquish- 


ment referred to in paragraph IX hereof. 
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CULE 

And thereupon your orator further shows unto 
your Honors: 

That the said forest lieu selection, so madesacea 
leged in paragraph VII of this amended bill of com- 
plaint, was in all respects regular and in accordance 
with the requirements of said Act of Congress of June 
4, 1897, set forth in paragraph VI of this amended 
complaint, and in accordance with the requirements of 
the Secretary of the Interior in his letter of Oerones 
17, 1903, hereinbefore set forth in paragraph XI of 
this amended bill of complaint, and the local officers 
of the United States land office at Lakeview, Oregon, 
did, on the 8th day of February, 1904, accept and itle 
the said lieu selection, so made as aforesaid in para- 
eraph VII of this amended bill of complaint, and 
did, on the 4th day of March, 1904, and at subsequent 
dates, attempt to reject said lieu selection, so made 
as alleged in paragraph WII of this amended bill of 
complaint, and stated, as a basis for said attempted 
rejection, that the said lieu selection was in conflict 
with certain homestead and timber and stone appli- 
cations, which were made subsequently to the 8th day 
of February, 1904, and subsequently to the presenta- 
tion and filing of the lieu selection, together with 
the relinquishment of the State of Oregon, as alleged 
in paragraphs VII and XII of this amended) Dilltey 
complaint. 

POI 

And thereupon your orator further shows unto 

your Honors: 
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That subsequently, and on or about the 8th day of 
April, 1904, said lieu selector and the plaintiff here- 
in, together with other lieu selectors who had made 
other selections in the interest and for the benefit of 
the plaintiff herein appealed from the ruling of the lo- 
cal officers of the United States land office at Lake- 
view, Oregon, by which ruling the said local officers 
attempted to reject the said lieu selection, so made as 
alleged in paragraph VII of this amended bill of com- 
plaint, upon which appeal the said ruling was affirm- 
ed by the Commissioner of the General Land Office 
at Washington, D. C., on or about the 30th day oi 
March, 1905, and subsequently, and on or about the 
25th day of October, 1905, the Honorable Secretary 
of the Interior of the United States, acting through 
the Honorable Frank Pierce, first assistant secretary, 
reversed the said deceision and ruling of the Com- 
meeroner of the General Land Office, and directed 
that said lieu selection, so made as alleged in para- 
graph VII of this amended bill of complaint, together 
with other selections similarly made, be allowed as 
of the date on which they were filed, to wit, the sth 
day of February, 1904, and directed the Register and 
Receiver of the United States Land Office at Lake- 
view, Oregon, to allow said selections to remain of 
record as filed. 

er 

And thereupon your orator further shows unto 
your Honors: 

That subsequently and on or about the 6th day of 
December, 1905, the local officers of the United States 
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Land Office at Lakeview, Oregon, attempted to re- 
ject the said lieu selection, so made as alleged in para- 
graph VII of this amended bill of complaint, together 
with other selections, and alleged as a ground for said 
attempted rejection that the land covered by said 
selections had been withdrawn for the purpose of 
what was known as the Klamath River Project, and 
said action of the said Register and Receiver of the 
United States Land Office at Lakeview, Oregon, in 
attempting to reject said selections, was subsequently 
reversed by order and direction of the Commissioner 
of the General Land Office, made on the 23rd day oi 
January, 1906, who ordered and directed that said 
lieu selection be allowed as of date February 8, 1904. 
XVI. 

And thereupon your orator further shows unto 
your Honors: 

That on or about the 5th day of March, 1906, and 
the 11th day of June, 1906, the Register and Receiver 
of the United States Land Office at Lakeview, Ore- 
gon, made objections to the allowance of the said leu 
selection, so made as alleged in paragraph VII of 
this amended complaint, together with other selec- 
tions, and attempted thereby to reject said lieusselec: 
tion referred to in paragraph VII of thisvaimencem 
complaint, which attempted objections were sustained 
on appeal by the Commissioner of the Generaleane 
Office and by the Department of the Interior wommun- 
20th day of June, 1906, and subsequently and on or 
about the 15th day of May, 1907, the Department of 
the Interior of the United States recalled its attempt- 
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ed decision of June 20, 1906, and entered an order 
directing the allowance of the said lieu selection, so 
made as alleged in paragraph VII of this amended 
complaint, together with other selections, as of the 
date on which said lieu selections were filed, to wit, 
the 8th day of February, 1904, and ordered and di- 
rected that notice of such order be given to all parties 
who had made entries upon said lands subsequently 
to the filing of said lieu selection, so made as alleged 
in paragraph VII of this amended complaint, which 
said notice was duly given as directed. 
pe TL 

And thereupon your orator further shows unto 
your Honors: 

That subsequently, and as a result of the notice so 
given, a petition for a review of the departmental 
decision last referred to was filed on behalf of Archie 
Johnson, a claimant of part of the said lands embrac- 
ed by said indemnity lists 178 and 188, which petition 
set forth the existence of an alleged conspiracy, aver- 
red to have been formed for the purpose of acquiring 
all of the said lands, in the first instance, and that the 
said lieu selections, so made as aforesaid, were in ac- 
cordance with, and constituted a part of, said alleged 
conspiracy, and that the plaintiff herein was not a 
purchaser in good faith of said land described in para- 
graph V of this amended complaint, or any part there- 
of, which petition for review was allowed upon the 
sround that all previous hearings before the Depart- 
ment of the Interior, so had as hereinbefore alleged, 


were purely ex parte and were, consequently, not 
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proper proceedings in which to determine the merits 
of the adverse claims to the lands in question, for the 
purpose of basing a final decision thereon, and, there- 
fore, an order was made directing that a final hearing 
should be held before the Register and Receiver of the 
United States land office at Lakeview, Oregon, for 
the purpose of determining the respective merits of 
various claims to the lands embraced within the said 
school indemnity lists 178 and 188. 
4 JM 

And thereupon your orator further shows unto 
your Honors: 

That subsequently, and on or about the 25th day of 
May, 1908, said hearing so ordered, as aforesaid, was 
duly and regularly had before the Register and Re- 
ceiver of the United States land office at Lakeview, 
Oregon, the plaintiff herein appearing in person and 
by attorneys, and the defendant, Frank Johnston, and 
other adverse claimants appearing in person or by 
attorneys, at which time the said Register and Re- 
ceiver, after duly hearing the respective parties, at- 
tempted to hold that the various homestead and tim- 
ber and stone entries hereinbefore referred to in para- 
graph XIII of this amended complaint and particu- 
larly the entry of the defendant, Frank Johnston, 
which was made on the 5th day of October, 1905, 
should be allowed, which decision was subsequently, 
and on or about the 13th day of April, 1909, reversed 
by the Honorable Commissioner of the General Land 
Office, who held that the lieu selection referred to in 


paragraph VII of this amended complaint, together 
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with other selections made in the interest of the plain- 

tiff herein, had been duly and regularly made, and 

should be allowed to remain intact, upon the records 

of the United States Land Office, as of the date on 

which they were filed, to wit, February 8, 1904. 
xe 

And thereupon your orator further shows unto 
your Honors: 

Mingecubsequentlyand on orabout the ...........-......- 
COV 0] ee , 19...., an appealsrom ihe 
decision of the Honorable Commissioner of the Gen- 
eral Land Office, hereinbefore referred to in para- 
graph XVIII of this amended complaint, was taken 
by certain alleged homestead and timber and stone 
claimants, including defendant, Frank Johnston, to 
the Department of the Interior of the United States, 
which department, acting through the Honorable 
Frank Pierce, its First Assistant Secretary, found that 
the said lieu selection, so made as alleged in paragraph 
VII of this amended complaint, together with other 
selections, were filed simultaneously with the relin- 
quishment and cancellation of said indemnity lists 


178 and 188, to wit, on the 8th day of February, 1904, 
and before the attempted filing of the said alleged 


homestead and timber and stone entries, so made as 
alleged in paragraphs VIII and XIII of this amended 
complaint, and further found that the record then be- 
fore said department fully showed, and every material 
fact supported the conclusion, that the plaintiff here- 
in was a purchaser in good faith, free from fraud of 
any kind, and that the said alleged homestead and 
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other entries, and particularly the entry of the de- 
fendant, Frank Johnston, were made subsequently 
to the 8th day of February, 1904, and after the filing 
of the lieu selection, so made as alleged in paragraph 
VII of this amended complaint, and that said lieu se- 
lection, so made as alleged in paragraph VII of this 
amended complaint, had been allowed by the Secre- 
tary of the Interior, as alleged in paragraphs XTV and 
XVI of this amended complaint, and had been allow- 
ed by the Commissioner of the General Land Office, 
as alleged in paragraph XV of this amended com- 
plaint, and, based upon said findings, held that it was 
within the competency of the officers of the land de- 
partment of the United States to allow the said al- 
leged homestead and timber and stone entries to be 
made after the filing of said lieu selection, so made 
as alleged in paragraph VII of this amended com- 
plaint, and the allowance of said selections, so made 
as alleged in paragraphs XIV and XV and XVI of 
this amended complaint, and further held that said 
lieu selections, so made and allowed, would be denied 
in all instances where the local officers of the United 
States Land Office at Lakeview, Oregon, had at- 
tempted to allow homestead and timber and stone 
entries to be made, a copy of which decision is here- 
unto attached and marked **Exhibit A”, and, by refer- 
ence, incorporated in and made a part of this amended 
complaint. 
XX. 

And thereupon your orator further shows unto 

your Honors: 
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That subsequently, and on or about the 8th day of 
April, 1907, and in accordance with the ruling of the 
decision hereinbefore referred to in paragraph XIX 
of this amended complaint, a patent to the following 
described land, situated in the County of Klamath 
and State of Oregon, and particularly described as 
follows, to wit: 

The north half of the northeast quarter 

of section twelve, township thirty-seven 

south, range ten east of Willamette Meridi- 

an, 
was issued in the name of Frank Johnston, one of the 
defendants herein, contrary to, and in violation of, 
the rights and equities of the plaintifi herein, and 
that the said patent so issued, as aforesaid, was is- 
sued by the officers of the United States government 
without regard to, and in contravention of, the vested 
rights of the plaintiff herein, and in accordance with 
the ruling of the Department of the Interior, as evi- 
denced by the decision referred to in paragraph XIX 
of this amended complaint. 

XXII. 

And thereupon your orator further shows unto 
your Honors: 

That prior te the issuance of said patent as alleged 
in paragraph XX of this complaint, said Frank John- 
ston, without any consideration whatsoever titetei On, 
and with the full knowledge of the rights and equities 
of your orator therein, and of all the proceedings had 
before the Land Department of the United States, as 


aforesaid, and for the sole purpose of defrauding your 
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orator, attempted to sell, transfer and convey all his 
right, title and interest acquired under and by virtue 
of his said entry and prior to the issuance of patent, 
to one John B. Mason and said John B. Mason re- 
ceived the said pretended conveyance with like knowl- 
edge of the rights and equities of your orator therein 
and of all the proceedings had before the Land Da- 
partment of the United States, as aioresaidm amc acon 
the purpose of defrauding your orator, which said pre- 
tended conveyance from said Frank Johnston to said 
John B. Mason was placed of record in book 
AP pace , of the records of deeds of Klamath 
County, State of Oregon, and that thereafter and 
prior to the issuance of said patent as aforesaid, said 
John B. Mason, without any consideration whatso- 
ever moving to him and with full knowledge of the 
rights and equities of your orator therein, and of all 
the proceedings had before the land department of 
the United States and for the sole purpose of defraud- 
ing your orator, attempted to sell, transfer and con- 
vey all his right, title and interest acquired under and 
by virtue of said conveyance from Frank Johnston 
to the defendant, D. W. Dineen, which said pretend- 
ed and attempted conveyance was received by said 
D. W. Dineen with full knowledge of the rights and 
equities of your orator therein and of all the pro- 
ceedings had before the Land Department of the Unit- 
ed States, and without the payment of any consider- 
ation therefor, and in violation of the vested rights of 
the plaintiff in said land and with the wrongful and 


unlawful purpose of wronging, cheating and defraud- 
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ing plaintiff of his title to said lands, and that during 
all the times herein mentioned, prior to the issuance 
of said patent, the legal title in and to said described 
land, referred to in paragraph XX of this amended 
complaint, was vested in the United States of Amer- 
ica, which said pretended deed from said John By 
Mason to the defendant D. W. Dineen was recorded 


a OO —— cab pace ...2 aes , of the said rec- 
ords of deeds of Klamath County, Oregon. 
LOSE 


And thereupon your orator further shows unto 
your Honors: 

That this is a suit between citizens of different 
states, and that the amount in controversy herempex- 
ceeds the amount of three thousand ($3000) dollars, 
exclusive of interest and costs. 

SOE 

And thereupon your orator further shows unto 
oun ionors: 

That he has no plain, adequate, or speedy remedy 
at law, but only in equity. 

WHEREFORE, and forasmuch as your orator is 
remediless in the premises, under and by strict rules 
of common law, and can only have relief in a court of 
equity where matters of this nature are recognizable 
and reviewable, files this, his amended bill of com- 
plant, aid prays: 

I. That the defendant, Frank Johnston, may be 
adjudged and decreed to hold said land described in 
paragraph V in trust for your orator, and to convey 
the same to your orator, and deliver to your orator 
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any patent or other deeds of the same in his posses- 
sion, and be restrained and enjoined from hereamer 
setting up any claim or title to said land, or any part 
thereof, or in any manner intermeddling therewith, 


or removing any timber or other product therefrom. 


II. That the conveyance from the defendant, 
Frank Johnston to John B. Mason, and from John B. 
Mason to the defendant D. W. Dineen, be adjudged 
and decreed to be of no force and effect, and, for the 
purpose of presenting a clear and unencumbered title 
in the plaintiff as against said pretended conveyance 
to the defendant D. W. Dineen, that the defendant 
D. W. Dineen be ordered, adjudged and decreed to 
convey said land, described in paragraph V of this 
amended complaint, to the plaintiff, and that in lieu 
of the said conveyance within a period of thirty days 
from the entry of the decree of this court, that the said 
dlecree he adjudged to stand as and for a conveyance 
in lieu of said conveyance from said D. W. Dineen to 
Ure plant hat, 


III. That the defendants may be adjudged and 
decreed to hold any timber or other product by them 
or their servants or agents removed from said land, 
or the proceeds or manufactured product from the 
same, in trust for your orator, and may be decreed to 
account to your orator for the same, or the value 
thereof, and to repay to your orator said value, with 
interest from the date of sale, if the same has been 
sold by the said defendants, or either of them. 


IV’. That upon the failure of the defendant, Frank 
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Johnston, to deliver to your orator said conveyance 
prayed for above, and any patent or other deeds of 
the said land described in paragraph V, within a per- 
iod of thirty days from the entry of the decree of this 
court, the said decree be adjudged and decreed to 
stand as a conveyance in lieu of such conveyance, pat- 


ent or other deeds. 


V. And your orator further prays: That your 
Honors may grant unto your orator a writ of sub- 
poena of the United States directed to the defendants, 
Frank Johnston and D. W. Dineen, therein and there- 
by commanding said defendants, under a certain pen- 
alty therein to be named, personally to be and appear 
before your Honorable Court, then and there to an- 
swer, all and singular, (but not under oath, answer 
under oath being expressly waived), the matters and 
things aforesaid, and to stand and abide by and sus- 
tain such direction and decree as shall be made here- 
in, as to your Honors shall seem equitable and just. 


VI. And your orator prays for such further re- 
lief in the premises as the nature and circumstances 
of this cause may require and to your Honorable 


Court may seem reasonable and proper. 


And your orator, as in duty bound, will ever pray. 


ePRED D>, DAIisies, 
By Platt & Platt and Hugh Montgomery, His So- 


licitors. 


Hugh Montgomery, 
of Counsel. 
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[Exhibit “A’’| 
DeCane. (G2 1B, G. 
DEPARTMENT OF INTERIOR. 
Washington, Feb. 17, 1910. 


E--900. 


Aztec Land & Cattle Company etd: ey 
BE BY Eemaun 
Lieu Selectors, \ 
A. D. Daniels, : 
Claimant of Beneficial Interest, 7 
VS. 
Archie Johnson, et al, 
Intervenors. 
The Commissioner 
Of the General Land Office. 
Sie: 

This is the appeal of Archie Johnson, et al., inter- 
venors, from your office decision of April 13, 1909, 
sustaining the claim of A. D. Daniels, beneficiary un- 
der Lieu Selections, Nos. 15016, 15017 and 18, (Seri- 
als 0714, 0715, 0716) for certain described lands in the 
Lakeview Land District, Oregon. ‘Questions affect- 
ing the validity of these selections have been subject 
of numerous decisions of the Land Department, and a 
detail statement of such proceedings covering a period 
of more than eight years, must of necessity be set out 
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in detail, if the issues now presented may be properly 
understood. 

January 28, 1902, the lands involved were selected 
by the State of Oregon, per school indemnity lists 
Nos. 178 and 188 these lists were held for cancella- 
tion by your office, because of invalid base, and were 
finally cancelled in March and August, 1904, upon 
relinquishments filed on behalf of the state. The date 
of the filing of these relinquishments is one of the 
disputed questions in this record: and while not nec- 
essarily controlling, it is in view of this case impor- 
tant, and will be considered on its merits in the pro- 
gress of this paper. 

For present statement, it will be enough to say that 
the local officers and your office have found that it 
was filed Feb. 10, 1904, whereas it is claimed on be- 
half of A. D. Daniels, owner of the Beneficial interest 
in certain Forest Lieu Selections of these same lands, 
that it was filed Feb. 8, 1904. However this may be, 
the Forest Lieu Selections in question were filed on 
said last named date Feb. 8, 1904, but were rejected 
yee local officers in a letter to one, L. T. Barin, 
March 4, 1904, for conflict with certain homestead 
and timber and stone applications for part of the 
same lands, These Forest Lieu Selections were filed 
by Barin in the name of Edward B. Perrin, and Aztec 
Land and Cattle Co. but the said A. D. Daniels was 
the beneficial owner of the scrip, which was filed in 
his interests to protect his purchase from the state 
under its aforesaid Invalid Indemnity Selections. 

On appeal, your office affirmed the action of the 
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Register and Receiver, giving as further reason and 
justification thereof the fact, that the Lieu Selections 
were presented at the local land office prior to can- 
cellation of said Indemnity School Selections, and 
even prior to the filing of the state’s relinquishment. 
Upon appeal, however, from this action of your office, 
the Department, Oct. 25, 1905, reversed your office 
decision, stating while the appeal was pending an af- 
fidavit had been filed by A. D. Daniels in which he 
stated that he was the real party in interest and the 
equitable owner of the lands assigned as bases for the 
Lieu Selections; that after its selections of the lands 
as School Indemnity, the State of Oregon had sold 
them to sundry purchasers, who paid part of the pur- 
chase price and assigned the certificates of sale to 
him, and he was then the owner thereof; that he there- 
after became doubtful as to the validity of the State 
selection, and in order to protect his interests obtain- 
ed relinquishments from the State and caused them to 
be filed in the Local Land Office at Lakeview with 
Lieu Selections; that in so doing he relied upon your 
office report of Oct. 13, 1904, (1903)ittomtheSccrenaim, 
of the Interior; which report was transmitted by the 
Department to the Governor of Oregon Oct. 17, 1904 
(ILS), 

Considering the appeal, the Department held that 
the case, was controlled by its decision in the Califor- 
nia and Oregon Land Company, (3°) DWsoscn a: 
this case was in all essential respects the same as that 
one, and remanded the case with directions to adju- 
dicate it thereunder. The Lieu Selections having 
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been returned to the Register and Receiver for allow- 
ance in accordance with said decisions, they were 
again, on Dec. 6, 1905, rejected by the local officers, 
for the reason that the lands had been withdrawn by 
telegram of June 25, 1904, for the Klamath River pro- 
ject. This action of the Register and Receiver was 
reversed by your officer Jan. 23, 1906, and the selec- 
tions were remanded to be entered of record as of 
date Feb. 8, 1904, the day on which they were origin- 
ally presented, if no other objection appeared. Under 
dates of March 5, and June 11, 1906, the Register sub- 
mitted full reports to your office upon the said appli- 
cations; and stated there were objections to the al- 
lowance of the same, in that there were various home- 
steads and timber and stone applications which had 
been allowed subsequently to the cancellation of the 
state’s list. The Register also referred to the fact 
that Daniels had caused a contest to be instituted 
against the State's selection, and questioned his good 
Fae the matter. 

Separate appeals were taken by the Aztec Land and 
Cattle Company and Perrin from this action of the 
local officers, and the papers in connection with the 
application of the Aztec Company were transmitted 
to the Department by your office, letter of May 9, 
1906, for further consideration in connection with the 
report of the local office. 

Upon consideration of the matter thus presented, 
the Department held in its decision of June 26, 1906, 
that the facts failed to show that Daniels, was entitl- 
ed to protection as a Bona Fide purchaser from the 
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state; that the State’s selections were filed Jan. 28, 
1902, while the lands were sold on Jan. 21st, preced- 
ing, at which they were public lands of the United 
States, and no one purchasing them could claim to be 
a Bona Fide purchaser from the State; that as late as 
Oct. 5, 1903, Daniels was not asserting that he was a 
purchaser in good faith from the State, but was acting 
adversely to it and attempting to contest the lists un- _ 
der which he later asked for recognition as a Bona 
Fide purchaser and for equitable relief; that this posi- 
tion then was inconsistent with the position later as- 
sumed: and if had since acquired assignments of the 
State’s certificates of sale, he had done so with full 
knowledge of the invalidity of the State’s claim; that 
the facts set forth above were fatal to his contention 
that he was a Bona Fide purchaser, and as such 
should be permitted to file the State’s relinquishment 
and obtain precedence over others seeking to appre- 
priate the lands under the General land laws; that to 
conceed to him this privilege under letters Oct. 17 & 
13, 1903, mentioned above, would in effect, be to make 
such persons as from time to time might constitute 
the State Land Board, agents to dispose of the public 
lands of the United States, within the State, to such 
persons as they might favor by means of sales of pub- 
lic land as state land, the subsequent filing of the 
State’s list invalid for want of sufficient base; the fil- 
ing of the State's relinquishment, and the protection 
ot the purchaser from the state by grace of the Land 
Department. The Department accordingly held in 
that decision that the lieu selection should be rejected. 
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A motion for review of said decision of June 26th, 
1906, having been filed by Daniels, Department, on 
May 15 and 18, 1907, rendered decisions holding that 
while Daniels, was not, strictly speaking a Bona Fide 
purchaser from the State, because the Certificates of 
sale issued by the State antedated the filing of the 
School Indemnity Selections, and therefore were 
made at a time when there was no actual claim of the 
State pending, still Daniels had not purchased the 
land until the month of April, 1902, nearly three 
months after the lands had been actually selected by 
the State, and that having paid a valuable considera- 
tion for the lands in an honest belief that a title was 
being obtained, that was sufficient to constitute a 
Bona Fide Purchase. 

The decision of June 26th, 1906, was therefore re- 
called, and it was ordered that the Lieu Selection 
should be reinstated. 

In promulgating the decision last mentioned, your 
office returned the Lieu Selections to the Local Land 
Office for allowance, and instructed the Register and 
Receiver to notify all parties who had made entry of 
said lands subsequently to the cancellation of the 
State’s list to show cause within sixty days why their 
entries should not be cancelled, because of conflict 
with said Lieu Selections as a result of which a peti- 
tion termed, a motion for re-review of Departmental 
decisions of May 15, and 18, 1907, was filed on behalf 
of Archie. Johnson who claimed a part of the Lands 
lm@en a sale made thereof under the Public Land 
Laws. 
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This petition or motion charged, in effect, that a 
conspiracy had been formed for the purpose of ac- 
quiring the lands originally by means of the State’s 
selection involved: that the entire proceeding by 
which title was sought to be acquired was fraudulent, 
and that the parties thereto should not be allowed 
to perfect title to the lands, to the injury of those who 
in good faith had entered the same under the public 
land laws. 

Considering this petition, the Department stated in 
its decision of August 10th, 1907, that its previous 
decisions had been ex parte, and that the last decis- 
ion favorable to Daniels did not prevent your office 
ordering a hearing, or taking other action with re- 
spect to the disposition of the claims of others which 
might be materiaily affected by the re-instatement 
of the claim of Daniels; and the case was accordingly 
reinanded to your office for further consideration, to 
ihe end that a full and thorough investigation might 
be made into the matter, and your office was express- 
ly advised that the previous decisions of the Land 
Department should in no wise embarass your action 
in the premises. 

A hearing was accordingly ordered; and after due 
notice to all parties concerned, that the same was had 
before the local land office, May 25, 1908, Daniels ap- 
pearing in person and by attorney, and the other par- 
ties claiming an interest either in person or by an at- 
torney. The Local Land Office found that the case 
was not similar in all respects to that of the Califor- 
nia and Oregon Land Company cited above; that in 
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that case there were no intervening rights or equities 
of other parties, while in the case under considera- 
tion the lands had been entered by bona fide settlers or 
purchasers, io many of whom final certificates had 
issued and in some instances even Patents had been 
issued. 

The Register and Receiver accordingly recom- 
mended that the Homestead and Timber and Stone 
Entries of the various parties in the case should be al- 
lowed to remain in tact. Daniels appealed to your of- 
fice, whereby your said decision of April 13, 1909, the 
action of the Local Office was reversed, and it was 
held that the Lieu Selections should remain in tact. 

An appeal on behalf of the Homestead and Timber 
and Stone claimants brings the case before the De- 
partment. Most of the applicants to purchase the 
lands from the State upon whose supposed initiative 
these selections were made were not persons in being, 
but were fictitious persons, usually designated as 
iim es.’ 

But while this is so, there is no evidence in this rec- 
ord showing or tending to show, that Daniels, or any 
person in privity with him, in fact, was a party to or 
had any knowledge of the intended fraud; and every 
material fact in this record supports the conclusion 
that Daniels bought in good faith, the Certificates of 
sale issued by the State. He had never heard of these 
State’s Selections until one McHale, a timber land 
speculator of whom he had no personal acquaintance, 
but who was known to him by reputation, had re- 
ported to him that there was a large body of timber 
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land for sale, at Klamath, Oregon; and upon Me- 
Hale’s representations, he constituted McHale his 
agent under powers which amounted to, co-partner- 
ship, and McHale went to Klamath Falls to fully in- 
vestigate these lands and the title thereto. McHale 
had instructions from Daniels, among other things, 
to secure the services of an attorney upon the ques- 


tion of title. 


He did so. The attorney after an examination of 
the certificates of sale, reported that the title was 
good, and McHale’s inquiries into the character of 
the land being satisfactory the results of his investi- 
gations was reported to Daniels and the deal was 
closed, upon the payment by Daniels of $23,901.10 for 
the certificates, of sale, and the further payment to 
the State of the unpaid ballance of the purchase price 
thereon, amounting to $3,033.74. Daniels had no 
personal acquaintance with any of the parties to the 
transactions: and so far as it appears trom thic™mec- 
ord, he had no knowledge, information or belief which 
should have caused him to question the bona fides, of 
the people with whom he was dealing, or cause him 
to suspect that there was irregularity in the transac- 
tion. Nor was there anything in his connection with 
subsequent events, in his efforts to acquire title to 
these lands which may reasonably be said to go to the 
good faith of his purchase. It appears that rumors 
were soon thereafter rife «with references #0 lama 
frauds in Oregon in connection with its school land 
grant. 
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The rumors reached Daniels and he promptly in- 
vestigated them, finding for the first time that his 
title was questionable, upon the advice of his attor- 
ney, he initiated a contest against the State’s selec- 
tions upon which his title rested, hoping thereby to 
protect his purchase by acquiring an equitable pre- 
ference rieht. 

As a result of this contest, the state refunded the 
money which he had paid it and put in the hands of 
his attorney a relinquishment to the United States 
of all rights under its selections. Daniels then caused 
said relinquishments to be filed in the District Land 
Office, together with the Lieu Selections. There was 
certainly nothing reprehensible in this proceeding. 
Moreover, it was taken upon certain suggestions 
made in your said report of October 13, 1903. This 
report was responsive to a letter from the Governor 
of Oregon, September 28, 1903, wherein the inquiry 
was made of this department as to the means of pro- 
tecting bona fide purchasers of the school indemnity 
lands from the State in instances where the State’s 
selections had been cancelled for invalid base. Your 
offices reported among other things, and this is the 
same report transmitted to the Governor of Oregon, 
Oct. 13, 1903, that as to such selections— 
while the selection is of record and uncancelled, th« 
land is segregated thereby, and no right can be ac- 
quired by the presentation of an applicaiton therefor 
(29 L. D. 29), but the purchaser holding the State’s 
relinquishment may present it with his application 
and thereby secure right of entry. 
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This is also the plain holding of this Department 
am tlre 
in California and Oregon Land Company, supra, and 
is precisely the course pursued by Daniels in this 
case. His contest against the State’s selection was to 
that end. He secured the State’s relinquishments and 
presented them with the aforesaid applications to 
serip thedand: ) 

It is true the record shows that the relinquishments 
were not marked, filed, in the local office until Feb. 
10, 1904, which was two days after the presentation of 
the scrip applications. 

It is further shown that 1t was the custom in thar 
office to note the filing of the relinquishments of en- 
tries and filings upon public lands on the same day 
they were received in the office; and a clerk in said 
office gives it as his opinion that if these relinquish- 
ments had been receved on February 8, instead of 
February 10, the filing would have been noted on the 
day they were received. 

But it is evident from the facts and circumstances 
surrounding the incident that the scrip applications 
and the State’s relinquishments were, in fact, filed 
simultaneously. 

The filing was by mail, and the letter of transmit- 
tal was written by Daniel’s attorney, the said L. T. 
alt tin, 

The letter recites that it contains the relinquish- 
ments in question, and it was received at the local 
land office February 8. Moreover, the action of the 
local officers at the time in rejecting the proffered 
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scrip applications, is put upon the ground that part of 
the lands were covered by pending homestead and 
timber and stone applications, whereas if the State 
had not then relinquished its school indemnity selec- 
tions, the local officers would surely have assigned 
this as the reason for rejection of said applications, 
because this reason would have applied to all of the 
lands involved, instead of only a small portion of 
them, as was the case with the reason assigned. 


It is worthy of too, that there has not been found 
any correspondence or record which would indicate 
that if the said Barin, had left these relinquishments 
out of his letter by inadvertence, they were ever ait- 
erwards transmitted to the local land office, and no 
correspondence or record of correspondence showing 
that if he had been guilty of such inadvertence he 
was ever advised thereof by the local officers. 


I conclude therefore, on this branch of the case that 
the relinquishments in question and the scrip appli- 
cations were filed at the same time, as was suggest- 
ed they might be, in your office report of September 
28th, 1903, above quoted. 

Under existing regulations, it was the duty of the 
Register and Receiver to forward these applications, 
and these relinquishments without action for the con- 
sideration and disposition of your office. This how- 


ever, it has been seen, was not done. 


The scrip applications were rejected, and the his- 
tory of the case, hereinbefore set out, shows that these 
applications were kept alive by successive appeals, 
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and that the case was twice remanded to the local of- 
ficers, with directions to allow the applications, but 
various reasons were assigned for the neglect or fail- 
ure of the local officers to obey these instructions. 

It is believed that these applications might have 
been allowed, not as a matter of right, but in the dis- 
cretion of the Secretary of the Interior; and if the 
instructions of the Secretary had been carried out, it 
would have been done before the case became comp- 
licated by the counter-equitable considerations aris- 
ing upon the unfortunate allowance of the Home- 
stead and Timber and Stone entries for most of these 
lands. It is thought however, that in instances where 
the land department has permitted these entries and 
filings to go of record, where they have become clos- 
ed transactions, the Department would not be justi- 
fied in cancelling such entries and filing, for theypun 
pose of protecting the equities of Daniels in these 
lands. It matters not if Daniels’ application was in 
all respects regular and might have been allowed 
when presented; yet it was within the competency of 
the Land Department to dispose of the said lands to 
other persons; and having done so, Daniels will not 
now be heard to question the correctness of that dis- 
position. 

See Hoyt vs. Weyerhauser ef al), "“((6]eiae 
Dy, Repes24) 

It appears however, from your office reports of 
Dec. 16, 1909, that there are approximately 107 quar- 
ter Sections of land involved in this case. Of these, 
twenty-eight are involved in homestead entries, four 
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in cash entries and homestead entries, twenty-four 
in cash entries, twenty-five in Timber and Stone 
sworn statements, twelve are free and unappropriated, 
eight of them do not appear to be covered by the Lieu 
Selections in question, and seven of them have been 
patented. ‘ 

In view of what has been said, the claim of Daniels 
must be denied as to all of them except those covered 
by Timber and Stone sworn statements only, and 
those that are unappropriated, amounting to what 
seems to be, from your office reports, approximately 
thirty-seven quarter sections in all. 

As to these lands, the Timber and Stone applicants 
have not put themselves in privity with the United 
States, and the Land Department has not entered in 
to such Contract with them as to preclude other dis- 
position of the lands. 

See Campbell vs. Weyerhauser et al (161 Fed. 
Rew 332). 

This being true, and believing that the equities of 
Daniels should be protected to the fullest extent con- 
sistent with equitable administration, I have to direct 
that the Scrip applications be allowed as to all tracts 
which have not been otherwise disposed of, and re- 
jected as to such as now appear to be covered by 
Homestead and cash entries. 

The decision appeal from is modified. The pa- 
pers are herewith returned. 

Very respectfully, 
PRANK PIERCE, 
First Assistant Secretary. 
Enclosures. 
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[Endorsed]: Amended Billin Equity. Filed May 
17 
A. M. CANNONG 
Clerk U.S, District Gana 


And afterwards, to wit, on the 5 day of June, 1912, 


there was duly filed in said Court, a Demurrer, in 


words and figures as follows, to wit: 
[Demurrer to Amended Bill of Complaint. | 


In the District Court of the United States for the 
District of Oregon. 
ALFRED DD, DANIRES 


Plaiitiit, 
Vs. 
FRANK JOHNSTON, and D. W. DINEEN, 
Defendants. 


TO THE HONORABLE JUDGES OF Tita 
TRICT COURT OF THE UNITEDS TA 
AND FOR THE DISTRICT OF GEUGex 
Comes now the defendant D. W. Dineen and de- 

murs to the amended bill of complaint of Alfred D. 

Daniels plaintiff herein on the following grounds: 

I. 

That the plaintiff has not by his said amended bill 
made such a case as entitles him in a Court of Equity 
to any discovery from the defendant or any relief 
against him as to the matters contained in the said 
amended bill or any of such matters. 

1 

That this Court has no jurisdiction of this cause 

for the reason that as disclosed by the amended bill of 


Frank Johnston and D. W. Dineen Bald 


complaint the plaintiff never acquired any vested in- 
terest in the lands described in the said amended bill 
of complaint and, not having any equitable interest 
therein, is not entitled to maintain this suit. 

TL, 

That this Court is without jurisdiction in this cause 
because the land set forth in the amended bill of com- 
plaint was entered by the defendant D. W. Dineen’s 
grantor at a time when it was surveyed, unappropri- 
ated and vacant public land and his right to enter the 
same was passed upon by the General Land Office of 
the United States and his entry was to be legal and 
proper and patent to the said land was thereupon is- 
sued to him. That the said determination by the Gen- 
eral Land Office of the United States was a determin- 
ation of a question of fact and cannot be reversed by 
this Court. 

Wherefore and for divers other good causes of de- 
murrer appearing in the said Amended bill, defendant 
demurs thereto and demands the judgment and de- 
cree of this Honorable Court whether he shall be com- 
pelled to make any other or further answer to the said 
amended bill and prays to be hence dismissed with his 
costs and charges in this behalf most wrongfully sus- 


tained. 
ANGELL & FISHER 


Solicitors for Defendant D. W. Dineen. 
UNITED STATES OF AMERICA, 
Wietrict of Oregon—ss. 
I, Homer D. Angell, being first duly sworn, depose 
and say that I am one of solicitors and of counsel for 
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defendant D. W. Dineen herein and I certify that, in 
my opinion, the aforesaid demurrer is well founded in 


point of law. 
HOMER D ANGE 


Subscribed and sworn to before me this 31 day of 
May... Deal 
FOREST Ss) PIshisig 
Notary Public for Oregon. 


STATE OF CALIFORNIA, 


County of Sonoma—ss. 


I, D. W. Dineen, being first duly sworn, depose and 
say that I am one of the defendants herein and that 
the aforesaid demurrer is not interposed for delay. 


D. W. DINER: 


Subscribed and sworn to before me this 27 day of 
May, Dele 
EMMA HERRMANN, 
Residing at Cloverdale, California. 


[Endorsed]: Demurrer to Amended Bill in Equity. 
lewlieal Witte, o, WIL, 
A. M. CANNON, 
Clerk U. S. District Court. 


And afterwards, to wit, on Saturday, the 3 day of 
August, 1912, the same being the 29 Judicial day 
of the Regular July, 1912, Term of said Court; 
Present: the Honorable R. S. BEAN, United 
States District Judge presiding, the following 


proceedings were had in said cause, to wit: 
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[ Decree. | 
In the District Court of the United States for the 
District of Oregon. 


AWeeRED D. DANIELS, 


Plamen, 
VS. 
FRANK JOHNSTON and D. W. DINEEN, 
Defendants. 


This cause having come on regularly to be heard 
by the Court upon the demurrer of the defendants to 
the amended bill of complaint of the above named 
plaintiff, and the defendants having appeared by their 
attroneys Angell & Fisher, and the plaintiff having 
appeared by his attorneys Messrs. Platt & Platt and 
Hugh Montgomery, and the Court having heard the 
arguments of counsel for the respective parties here- 
to, and having taken said cause under advisement, 
and fully considered the same, and being now fully 
advised in the premises, and it appearing to the Court 
that said demurrer is well taken and should be in all 
respects sustained, and that said amended bill of 
complaint is without equity, and should be dismissed, 


IT IS THEREFORE ORDERED, CONSIDER- 
ED, AD/UDGED and DECREED by the Court that 
the said demurrer to said amended bill of complaint 
be, and the same is hereby, in all respects sustained, 
and that said aménded bill of complaint be, and the 
said is hereby dismissed, and that said defendants 
have and recover of and from said plaintiff their costs 


and disbursements herein, taxed at $....0.00. eee 
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Dated this 3rd day of Ammeust, 1912. 
R. S. BEAN, 
Judge. 


And afterwards, to wit, on the 29 day of August, 1912, 
there was duly filed in said Court, a Petition for 
Appeal, in words and figures as follows, to 


wit: 
[ Petition for Appeal. ] 


In the District Court of the United States for the 
District of Oregon. 


ALFRED D. DENIES: 


Pilaintit, 
VS. 
FRANK JOHNSTON and D: W. DINEEN: 
Defendants. 


The above named plaintiff conceiving himself ag- 
grieved by the order and decree made and entered in 
the above entitled cause on the 3rd day of Aileiag 
1912, does hereby appeal from said order and decree 
to the United States Circuit Court of Appeals fominc 
Ninth Judicial Circuit, for the reasons specified in the 
Assigninent of Errors, which is filed herewith, and he 
prays that this appeal may be allowed, and that a 
transcript of the record, papers, and proceedings and 
all things concerning the same, duly authenticated 
may be sent to the United States Circuit Court of Ap- 
peals for the Ninth Judicial Ciremit, upon lis ailimee 
bond for the payment of all damages and costs if he 
fails to prosecute the said appeal to effect which bond 
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shall act as a supersedeas bond. 
AEE REDS): DAIS: 
By Platt & Platt and Hugh Montgomery, Solicit- 
ors for Plaintiff. 
Hugh Montgomery, 
onGounsel: 


[Endorsed]: Petition for Appeal. Filed Aug. 29, 
1912. 
A. M. CANNON, 
Clerk U. S) District Count. 


And afterwards, to wit, on the 29 day of August, 1912, 
there was duly filed in said Court, Assignments 
of Error, in words and figures as_ follows, to 
wit: 

[Assignments of Error. ] 
In the District Court of the United States for the 
District of Oregon. 
MeERED D. DANIELS, 


Plaanuiet, 
VS. 
PRANK JOHNSTON and D. W. DINEEN, 
Defendants. 


Now on this 29th day of August, 1912, comes the 
above named plaintiff, Alfred D. Daniels, appearing 
by Messrs. Platt & Platt, and Hugh Montgomery, 
his solicitors of record, and says that in the record 
and proceedings of the above entitled Court, in the 
above entitled cause, and in the final order and decree 
entered therein on the 3rd day of August, 1912, there 


42 Alfred D. Deémtels vs. 


is manifest error, and that said order and decree is 
erroneous and against the just rights of said plain- 
tiff, and for error the said plaintiff assigns the fol- 
lowing: 
Ale 
Because the above entitled court erred in sustaining 
the demurrer to plaintiff's amended bill of complaint, 
in that it did not hold that, by the admissions of the 
demurrer, the plaintiff, on the 8th day of April, 1904, 
made a valid forest lieu selection of the lands de- 
scribed in paragraph V of plaintiff's amended bill 
filed in said cause under and in accordance with the 
provisions of the Act of Congress of June 4th, 1897, 
set forth in paragraph VI of plaintiff's amended bill 
of complaint. 
TE 
Because tse above entitled court erred in sustaining 
the demurrer to plaintiff's amended bill of complaint, 
in that it did not hold that by the admissions of the 
demurrer, the forest lieu selection of the plaintiff, 
made upon the lands described in paragraph V of his 
amended bill of complaint, was prior in time and ini- 
tiated a right and interest superior to the claim of any 
person or persons whomsoever, and particularly the 
defendant. 
bee 
Because the above entitled court erred in sustaining 
the demurrer to plaintiff's amended bill of complaint, 
in that it did not hold that, by the admissions of the 
demurrer, the attempted homestead entry of the de- 
fendant, Frank Johnston, was subsequent in time and 
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inferior in right to the forest lieu selection of the 
plaintiff. 
IV. 

Because the above entitled court erred in sustaining 
the demurrer to plaintiff’s amended bill of complaint, 
in that it did not hold that, by the admissions of the 
demurrer, the forest lieu selections of the plaintiff had 
been approved by the proper officers of the United 
States government, which approval gave the plain- 
tiff a vested interest in the land so selected. 

We 

Because the above entitled court erred in sustaining 
the demurrer to plaintiff’s amended bill of complaint, 
in that it did not hold that, by the admissions of the 
demurrer, the alleged homestead entry of the defend- 
ant, Frank Johnston, was made in contravention of 
the vested rights of the plaintiff herein. 

WAL 

Because the above entitled court erred in sustaining 
the demurrer to plaintiff's amended bill of complaint, 
in that it did not hold that, by the admissions of the 
demurrer, the plaintiff was equitably entitled to be 
protected in the forest lieu selections which he had 
made on the lands described in paragraph V of his 
amended bill of complaint as against the claims of the 
defendants or any person or persons whomsoever. 

VU: 

Because the above entitled court erred in sustaining 
the demurrer to plaintiff's amended bill of complaint, 
in that it did not hold that, by the admissions of the 
demurrer, the plaintiff was equitably entitled to have 
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the defendant declared a trustee for the plaintiff of 
the lands described in paragraph V of his amended 
bill of complaint. 

V it, 

Because the above entitled court erred in sustain- 
ing the demurrer to plaintiff's amended bill of com- 
plaint, in that it did not hold that the bill of com- 
plaint stated a good cause of action to which the de- 
fendants should be required to file their answer or 
plea. 

IBS. 

Because the above entitled court erred in sustaining 
the demurrer to plaintiff's amended bill of complaint 
and decreeing that said amended bill of complaint be 
dismissed and allowing costs to the defendants. 

ue 

Because the above entitled court erred in sustaining 
the demurrer to plaintiff's amended bill of complaint 
in that it did not hold that by the admissions of the 
demurrer the defendant Frank Johnston, prior to the 
issuance of patent as alleged in paragraph XX of 
plaintiff's amended complaint, and without any con- 
sideration whatsoever therefor, and with full knowl- 
edge of the rights and equities of the plaintiff herein, 
attempted to sell, transfer, and convey all his right, 
title, and interest acquired under and by virtue of his 
said entry prior to the issuance of patent, to one 
John B. Mason, and said John B. Mason received 
the said pretended conveyance with like knowledge 
of the rights and equities of plaintiff herein, and said 
John B. Mason, without any consideration whatso- 
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ever moving to him, attempted to sell and transfer all 
his right, title, and interest to the defendant D. W. 
Dineen, which said pretended attempted conveyance 
was received by said D. W. Dineen with full knowl- 
edge of the rights and equities of the plaintiff herein! 
WHEREFORE, the plaintiff and appellant prays 
that the decree of said court be reversed and such di- 
rections be given that full force and efficacy may en- 
ure to the plaintiff by reason of the cause of suit set 
up in his amended bill of complaint filed in said cause, 
and that a decree be entered in accordance with the 
prayer of plaintiff's amended bill of complaint. 
PLATT & PLATT and HUGH MONTGOMERY, 


Solicitorssior Plaimtitt. 
Hugh Montgomery, 


of Counsel. 
[Endorsed]: Assignment of Errors. Filed Aug. 


BOOZ. 
ALM, CAUNINIOIN, 


Clerlo U, oS. Wistricth Court. 


And afterwards, to wit, on the 29 day of August, 1912, 
there was duly filed in said Court, an Order Al- 
lowing Appeal, in words and figures as follows, 
to wit: 

[Order Allowing Appeal. ] 
In the District Court of the United States, for the 
District of Oregon. 
Peek D. DANIELS, 
lait, 


VS. 
lee JOHNSTON and D. W. DINEEN, 
Defendants, 
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This day came Alfred D. Daniels, plaintiff, appear 
ing by Messrs. Platt & Platt and Hugh Montgomery, 
his solicitors of record and presented his petition for- 
an appeal and an assignment of errors accompanying 
the same which petition, upon consideration of the 
court, is hereby allowed, and the court allows an ap- 
peal to the United States Circuit Court of Appeals 
for the Ninth Judicial Circuit, upon the filing of a 
bond in the sum of $500 with good and sufficient 
surety to be approved by the court: and 

It is further ordered that said bond shall act as a 
supersedeas bond, and 

It is further ordered that a ceriitied) transenioime: 
the record, and all proceedings herein be forthwith 
transmitted to the said United States Circuit Court 
of Appeals. 

RK. S, BEA 
Judge. 
Dated this 29th day of August, 1912. 


[Endorsed]: Order Allowing Appeal. Filed Aug. 
29, 1912. 
A. M. CANNON, 
Clerk U. S. District (emma 


And afterwards, to wit, on the 29 day of August.) es 
there was duly filed in said Court, a Bond on Ap- 
peal, in words and figures as follows, to wit: 


| Bond on Appeal. ] 


In the District Court of the United States for the 
District of Oregon. 
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Plamen 
VS. 
FRANK JOHNSTON and D. W. DINEEN, 
Defendants. 


leery ALL MEN BY THESE PRESENTS: 

That we, Alfred D. Daniels, as principal, and Fi- 
delity & Deposit Company of Maryland, a corpora- 
tion, as surety, are held and firmly bound unto Frank 
Johnston and D. W. Dineen, in the full and just sum 
of five hundred ($500) dollars to be paid to the said 
Frank Johnston and D. W. Dineen, their executors, to 
which payment well and truly to be made we bind 
ourselves, our heirs, executors, administrators and as- 
signs, jointly and severally by these presents; 

Seated with our seals tlis 29th day of August, A. D., 
1912, 

ieeere AS, lately at the District Court of the 
Wiimed=otates for the District of Oregon, in a suit 
pending in said court between Alfred D. Daniels, 
plaintiff, and Frank Johnston and D. W. Dineen, de- 
fendants, a decree was rendered against said plain- 
tiff Alfred D. Daniels, and said Alfred D. Daniels 
having petitioned an appeal and filed a copy thereof in 
the clerk’s office in said court to reverse the same in 
the aforesaid suit, and a citation directed to the said 
Frank Johnston and D. W. Dineen citing and admon- 
ishing them to be and appear at a session of the Unit- 
ed States Circuit Court of Appeals for the Ninth Ju- 
dicial Circuit to be holden in the City of San Fran- 
Greg said Circuit, on the 28th day of September, 
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A. D., 1912, having been served on said defendants; 

NOW the condition of this obligation is such, that 

if the said Alfred D. Daniels shall prosecute his ap- ~ 

peal to effect, and answer all damages and costs if he 

shall fail to make his plea good, then the above obli- 

gation to be void, else to remain in full forse and 
Viteile. 

ALFRED D. DANTE: 
By Platt & Platt, His Solicitors of Record. 
PIDELICY & DEPOSIT COMPANY OF Manes 
LEON IDY: 


seal] By W. J. CUENTISINS: 
Agent. 
By Warrison G. Platt, Attommey ineiaee 


Examined and approved this 29th day of August, 
192. 
R. 5. WEAN 
District Judge. 


[Endorsed]: Bond on Appeal. Filed Aug. 29, 
1912. 
A. M. CANNON, 
Clerk U. S. District @ommie 


And afterwards, to wit, on the 30 day of August, 1912, 
there was duly filed in said Court, a Citation on 
appeal, in words and figures as follows, to wit: 


[Citation on Appeal. ] 


Inthe United States Circuit Court of Appeals 
for the Ninth Circuit. 
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emi D. DANIELS, 


Appellant, 
vs 
FRANK JOHNSTON and D. W. DINEEN, 
Appellees. 


Peat) STATES OF AMERICA, 
Ninth Judicial Circuit—ss. 


meme RANK JOHNSTON and D. W. DINEEN, 
GREETING: 


WHEREAS, Alfred D. Daniels, appellant in the 
above entitled suit has lately appealed to the United 
States Circuit Court of Appeals for the Ninth Ju- 
dicial Circuit, from a decree lately rendered in the 
District Court of the United States for the Dis- 
trict of Oregon, made in favor of you, the said Frank 
Johnston and D. W. Dineen, and has filed the security 
required by law; you are therefore hereby cited to 
appear before the said United States Circuit Court of 
Appeals at the City of San Francisco, State of Cali- 
fornia, on the 28th day of September next, to do and 
receive what may pertain to justice to be done in the 
premises. 


Given under my hand at the City of Portland in 
the Ninth Judicial Circuit this 29th day of August, in 
the year of our Lord, one thousand nine hundred 


twelve. 


RS on 


Judge of the District Court of the United States, 
for the District of Oregon. 
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UNITED STATES OF AME ie: 

District of Oregon—ss. 

Due service of the within Citation to Appellees, by 
certified copy thereof, as required by law, is hereby 
acknowledged at Portland, Oregon, this 30 day of 
mureust, 1917 

ANGELL © Pisani 
of Attorneys for Appellees 


[Endorsed]: Citation to Appllees. Filed Aug. 30, 
LON: 
A. M. CANNON 
Clerk Ul 5S. District Comm 


And afterwards, to wit, on Saturday, the 28 day of 
September, 1912, the same being the 77 Judicial 
day of the Regular July, 1912, Term of said 
Court; Present: the Honorable R. 5. BEES 
United States District Judge presiding, the fol- 
lowing proceedings were had in said cause, to- 
wit: 

[Order Enlarging Time to File Record. ] 


In the District Court of the United States for the 
District of Oregon. 


A: D. DANIELS, 


Plaintiff, 
vs. 
FRANK JOHNSTON and DD WW] DINnin 


No. 3549. 
September 28, 1912. 
Now, at this day, for good cause shown, it 1s Ord- 
ered that the plaintiff’s time for filing and docket- 
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ing the record on appeal in this cause in the United 
States Circuit Court of Appeals, Ninth Circuit, be and 
the same is hereby enlarged and extended ninety (90) 


days from this date. 
Ike), 1a VAIN, 


Judge. 


No. 2212 ey 


United States Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


A 
4“ D. DANIELS, 
Appellant, 


VS. 


FRANK JOHNSTON and D. W. DINEEN, 
Appellees. 


BRIEF OF APPELLANT 


Upon Appeal from the United States District 
Court for the District of Oregon 


STATEMENT OF THE CASE. 


On and prior to the 12th day of April, 1902, one 
Edward B. Perrin and the Aztec Land and Cattle 
Company, Ltd., a corporation, were each the own- 
ers in fee simple, free of any liens or incumbrances, 
of certain real property located in the Territory 
of Arizona, and continued to be such owners up 


[2] 


until the 2d day of February, 1904. On the 12th 
day of April, 1902, these lands were included with- 
in the limits of the San Francisco Mountains For- 
est Reserves, pursuant to a proclamation issued 
by the President of the United States. Subsequent- 
ly and on the 2d day of February, 1904, these par- 
ties, acting under and in accordance with the provi- 
sions of the Act of Congress passed the 4th day of 
June, 1897, which Act provided amongst other 
things that the owners of lands embraced within 
the limits of a forest reservation might deed back 
their interests to the United States and select in 
lien thereof any unoccupied public land, relin- 
quished and conveyed to the United States their 
interest in the Arizona land referred to, recorded 
said deed at the proper office In the county where 
the land was situated, and on the 8th day of Feb- 
ruary, 1904, made lieu selections of certain lands 
situated in the County of Klamath, State of Ore- 
gon, which lieu selections were made for the bene- 
fit of the appellant in this case. The selections were 
perfected by presenting the recorded deed, to- 
gether with a full, true and correct abstract of title 
showing that the selectors were the owners in fee 
simple of the lands relinquished, immediately prior 
to the time the deed to the United States was re- 
corded, as required under the rules issued by the 
Secretary of the Interior of the United States. 


Prior to the time that these selections were 
made and on or about the 28th day of June, 1902, 


Leg 


the State of Oregon had filed upon the property 
so selected certain instruments purporting to be 
school indemnity lists, and before the approval of 
these lists, had sold the land to the appellant in this 
ease. It afterwards developed that the selections 
so made by the State of Oregon were rejected upon 
the ground that the base land which the State had 
tendered in exchange for the land embraced in its 
school indemnity lists was not proper base land. 
The appellant in this case had purchased these 
lands from the State of Oregon in good faith, but 
found that the State had given him nothing in 
exchange for the consideration which he paid. For 
the purpose of protecting his interests thus ac- 
quired, the forest lieu selections already referred 
to, were made. 


At the time of making these selections the lieu 
selectors presented and filed together with their 
lieu selections, relinquishments from the State of 
Oregon of any rights which it might have acquired 
by virtue of the school indemnity lists filed as above 
stated. The Secretary of the Interior had held that 
the filing of school indemnity lists. regardless of 
their validity, segregated the lands filed upon 
from the public domain, and therefore these relin- 
quishments were presented in order to relieve the 
lands in question from the effect of such segrega- 
tion. 

After the making of these lieu selections and 
the filing of these relinquishments, the officers of 
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the United States Land Office, located at Lake- 
view, Oregon, allowed other entries to be made 
upon the lands so selected, which entries were in 
direct conflict with the forest lieu selections so 
made as above stated. This conflict resulted in sev- 
eral successive appeals to the Interior Department 
of the United States, which appeals extended over 
a period of about six years. During the continu- 
ance of these appeals and on the 25th day of Octo- 
ber, 1905, the Secretary of the Interior directed 
that the forest lieu selections so made as above 
stated be allowed as of the date on which they were 
filed, to-wit: February 8, 1904. This the local offi- 
cers at Lakeview, Oregon, refused to do on the 
ground that the lands had been withdrawn for 
what was known as the Klamath River Project. As 
a result of this refusal the matter again came be- 
fore the Secretary of the Interior and on June 
26, 1906, he again ordered and directed that the 
Said lieu selections be reinstated. After the making 
of the order last referred to a petition for a re- 
view of the entire proceedings was filed on behalf 
of an individual by the name of Archie Johnson, 
a speculator who was trying to procure these lands, 
which petition was allowed. A rehearing of all the 
facts took place before the Register and Receiver 
of the local land office at Lakeview, Oregon, which 
officers recommended that the forest lieu selections 
be disallowed and the other entries reinstated. This 
recommendation of the local officers was refused 
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by the General Land Office on the 13th day of April, 
1909, at which time the Commissioner of the Gen- 
eral Land Office directed that the forest eu selec- 
tions referred to be allowed to remain intact. This 
last named ruling was taken before the Secretary 
of the Interior, and on the 17th day of February, 
1910, the Secretary of the Interior held that al- 
though the forest lieu selections referred to were 
in all respects regular and should have been al- 
lowed when presented, still it was within the com- 
petency of the officers of the United States Land 
Department to dispose of the lands to whomsoever 
they might choose and that having done so the 
entries which were in conflict with these forest lieu 
selections would be allowed and the rights of the 
lieu selectors, and the appellant in this case, would 
be denied in all instances where such conflict had 
occurred. 


The appellant having exhausted all the remedies 
which were available to him in the proceedings be- 
fore the Land Department waited until a patent 
to the lands involved was issued to the appellee 
Frank Johnston, and then instituted the pres- 
ent suit to have the appellees declared Trustees of 
said lands for the appellant, invoking the well known 
and well established principle that where the officers 
of the general government through the application 
of an erroneous principle of law or a wrong interpre- 
tation of a statute, confirm title to publiclands to one 
entryman in an instance where another entryman 
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is lawfully entitled thereto, courts of equity will 
intervene and declare the party to whom title has 
been wrongfully confirmed a Trustee for the party 
to whom the land rightfully belongs. 

On the 29th day of September, 1909, the appellant 
filed in the District Court of the United States for 
the District of Oregon, a bill of complaint setting 
forth the facts substantially as above stated, to 
which bill of complaint the court sustained a de- 
murrer interposed by the appellees. 


Subsequently and on or about the 17th day of 
May, 1912, the appellant filed an amended bill 
of complaint, to which amended bill of complaint 
the court again sustained a demurrer interposed 
by the appellees upon the ground that the amended 
bill of complaint failed to state facts sufficient to 
constitute a cause of suit. A decree was entered 
dismissing the case and from this decree an appeal 
has been perfected. 

Prior to the issuance of patent in this case, the 
appellee, Frank Johnston, attempted to convey all 
his right, title and interest to a third party, which 
third party attempted to convey the same to the 
appellee, D. W. Dineen. Appellant’s amended bill 
of complaint alleges, however, that this conveyance 
was made for the purpose of defrauding the ap- 
pellant, and that the appellee, D. W. Dineen, re- 
ceived said conveyance with full knowledge of all 
the proceedings which had taken place before the 
Interior Department involving the title to the lands 
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covered by appellant’s lieu selection, and of the 
appellant’s equities in said lands. The demurrer 
of the appellee, D. W. Dineen, admits the allega- 
tions with reference to this attempted fraudulent 
transfer, and it will, therefore, be needless for us 
to further discuss the question, because under these 
admissions the rights of the appellee, D. W. Dineen, 
ean not be placed on any higher or better basis than 
the rights of the appellee, Frank Johnston. In 
other words, the doctrine of innocent purchaser is 
eliminated by virtue of the admissions of the de- 
murrer. 
SPECIFICATION OF ERRORS. 

The errors relied upon by the appellant are as 
follows: 

First. The trial court erred in not holding that 
by the admissions of the demurrer filed by the ap- 
pellees to the appellant’s amended bill of complaint 
the appellant did on the 8th day of February, 1904, 
make a valid forest lieu selection of the lands 
embraced in Paragraph 5 of his amended bill of 
complaint, and that said forest lieu selection so 
made was prior in time and initiated a right 
and interest superior to the claim of any person 
or persons whomsoever and particularly the ap- 
pellees, and in not holding that by the admissions 
of the demurrer the attempted timber and stone 
entry of the appellee, Frank Johnston, was subse- 
quent in time and inferior in right to the forest 
lieu selection of the appellant. 
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Second. The trial court erred in sustaining the 
demurrer to appellant’s amended bill of complaint, 
in that it did not hold that by the admissions of the 
demurrer the forest lieu selection of the appellant 
had been approved by the proper officers of the 
United States Governemnt, which approval gave 
the appellant a vested interest in the land so se- 
lected as against the claim or claims of all persons 
whomsoever and particularly the appellees. 


Third. The trial court erred in not holding that 
by the admissions of the appellees’ demurrer the al- 
leged timber and stone entry of the appellee, Frank 
Johnston. was made in contravention of the vested 
rights of the appellant, and because the trial court 
erred in sustaining the demurrer to the appellant’s 
amended bill of complaint in that it didnot hold that 
by the admissions of the demurrer the appellant was 
equitably entitled to be protected in the forest lieu 
selection, which he had made upon the lands de- 
seribed in Paragraph 5 of his amended bill of com- 
plaint as against the claims of the ‘appellees or any 
persons whomsoever. 


Fourth. The trial court erred in sustaining the 
demurrer to appellant’s amended bill of complaint 
in that it did not hold that by the admissions of 
the demurrer the appellant was equitably entitled 
to have the appellees declared Trustees for the ap- 
pellant of the lands described in Paragraph 5 of 
his amended bill of complaint. 
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Fifth. The trial court erred in sustaining the 
demurrer to the appellant’s amended bill of com- 
plaint in that it did not hold that said amended 
bill of complaint stated a good cause of suit to 
which the appellees should be required to file their 
answer or plea, and in decreeing that appellant’s 
amended bill of complaint be dismissed and in al- 
lowing costs to the appellees. 

Sixth. The trial court erred in not holding that 
by a proper construction of the Act of Congress 
of June 4, 1897, the appellant was entitled to have 
his forest lieu selection of the lands embraced in 
Paragraph 5 of his amended bill of complaint sus- 
tained as against the entry of the appellee Frank 
Johnston and that by a proper construction of said 
Act the appellees should be declared Trustees for 
the appellant of the lands described in Paragraph 
5 of appellant’s amended bill of complaint, which 
lands were patented to the appellee Frank John- 
ston, all of which matters and things constitute and 
present a Federal question. 

Seventh. The trial court erred in that it did not 
hold that by the admissions of the demurrer filed 
br the appellees to the appellant’s ainended bill 
of complaint the defendant, Frank Johnston, prior 
to the issuance of patent as alleged in Paragraph 
20 of appellant’s amended bill of complaint, at- 
tempted to convey to John B. Mason all of his 
right, title and interest acquired under and by virtue 
ofhi ssaid entry, that said conveyance was without any 
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consideration whatsoever, and that the said John 
B. Mason received the same with the full knowl- 
edge of the rights and equities of the appellant, 
and that the said John B. Mason, without any 
consideration whatsoever moving to him attempted 
to sell and transfer all of his right and interest to 
the appellee, D. W. Dineen, which said pretended 
attempted conveyance was received by the said D. 
W. Dineen with full knowledge of the rights and 
equities of the appellant herein. 


POINTS AND AUTHORITIES. 
IE, 


Whenever lands are embraced within a forest 
reservation pursuant to a proclamation of the Pres- 
ident of the United States, the owners of such land 
might prior to March 3, 1905, select in lieu thereof 
any vacant unoccupied public land of the United 
States. 


Act of June 4, 1897, 30 Stat. at L. 36; Uses: 
Comp. Stat. 1901, p. 1541. 


JUG 


Courts of equity have power to grant relief to 
an individual aggrieved by the erroneous decision 
of a legal question by the department officers. 

American School of Magnetic Healing v. Me- 
Annulty, 187 U. 8. 94, 109; 47 Law. Ed. 91, 
96. 


oe) 


JLile 
If a patent to land to which one is entitled has 
been improperly issued by the United States to an- 
other, the courts will quiet the title of the former 
or adjuge the other a Trustee of the title for him. 
Loney v. Scott, 112 Pac. 172, 175 (Ore. 1910). 
Morrow v. Warner Valley Stock Co., 101 Pace. 
171, 185 (Ore. 1909). 
Lee v. Johnson, 116 U.S. 48, 49; 29 Law. Ed. 
570. 
Kerns v. Lee, 142 Fed. 985, 988 (C. C. D. Ore. 
1906). 
Stark v. Starrs, 6 Wall. 402, 419; 18 L. Hd. 
925, 930. 
Silver v. Ladd, 7 Wall. 219, 228; 19 L. Ed. 
139, 141. 


Shepley v. Cowan, 91 U.S. 330, 340; 23 L. Ed. 
424, 428, 


Ie 
The filing of a lieu selection segregates the land 
upon which the filing is made from the public do- 
main and cuts off all intervening and subsequent 
rights as against the lieu selector. 


Weyerhauser v. Hoyt, 219 U. 8. 380, 388; 55 
fetid. 208, 261. 


Santa Fe Pacific R. R. Co., 41 L. D. 96, 98 
(June, 1912). 


i 


We 

The Act of June 4, 1897, created a standing 
offer upon the part of the Government to exchange 
the land within a forest reservation for any unoccu- 
pied public land, and this offer once accepted be- 
comes a contract between the Secretary of the In- 
terior and the lieu selector. 

Roughton v. Knight, 219 U. 8. 544; 55 L. Ed. 
5360, oi. 
Vi. 

The power of supervision possessed by the offi- 
cers of the Land Department, to correct or annul 
entries of land or change their prior rulings or set 
aside the action of the local land officers is not an 
unlimited or arbitrary power. 

Cornelius v. Kessel, 128 U.S. 456, 461. 

Ballinger v. United States ex rel. Frost, 216 
U.S. 240, 248; 54 L. Ed. 465, 468. 

Peyton v. Desmond, 129 Fed. 1, 9 (C. C. A. 
Eighth Cireuit, 1904). 

Howe v. Parker, 190 Fed. 738, 757 (C. C. A. 
Kighth Cireuit, 1911). 


Vane 
Under the Act of June 4, 1897, a vested inter- 
est is created by the filing of a forest lieu selec- 
tion. 


Olive Land and Development Co. v. Olm- 
stead, 103 Fed. 568, 574 (C. C. Cal., 1900). 


(es! 


Vint. 


The power of approval being a judicial power, 
imposes upon the Secretary of the Interior the duty 
to determine the lawfulness of selections as of the 
time when the exertion of the authority is invoked 
by the lawful filing of a selection list. 


Weyerhaeuser v. Hoyt, 219 U. S. 380, 387; 
55 L. Hd. 258, 261. 


IX. 


If the case made by the plaintiff is one which 
depends upon the proper construction of an Act 
of Congress, with a contingency of being sustained 
by one construction and defeated by another, it 1s 
one arising under the laws of the United States. 


Northern Pacific Railroad Company v. Soder- 
berg, 188 U S. 526, 528; 47 L. Ed. 575, 581. 


XG 


Tt is a well established principle, that where an 
individual in the prosecution of a right does every- 
thing which the law requires him to do, and he fails 
to obtain his right by the misconduct or neglect of 
a public officer, the law will protect him. 


Lytle v. The State of Arkansas, 9 How. 314, 
Bee. 
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ARGUMENT. 


The amended bill of complaint filed by the appel- 
lant in the case at bar proceeded upon the theory 
that where the public land officers of the United 
States Government make an application of an er- 
roneous principle of law or adopt an erroneous con- 
struction of a statute in determining the rights of 
claimants to public land, a court of equity will in- 
tervene after the issuance of patent and declare 
the patentee to be the holder of the land in trust 
for the party to whom the land should be awarded. 
This principle has been announced by an almost 
unbroken line of decisions, and was very concisely 
and accurately stated by the Supreme Court of the 
United States in the case of Lee v. J ohnson, 116 U. 
S. 48, 49; 29 L. Ed. 570, in which case the follow- 
ing language was employed: 

“If, however, those officers mistake the law applica- 
ble to the facts, or misconstrue the Statutes, and issue a 
patent to one not entitled to it, the party wronged can 
resort to a court of equity to correct the mistake and 
compel the transfer of the legal title to him as the true 
owner. The court in such a case merely directs that to 
be done which those officers would have done if no error 
of law had been committed.” 

lee v. Johnson, 116 U. 9, 48, 49; 29 L. Kad. 
570. 


The decison of the Secretary of the Interior De- 
partment determining the rights of the respective 
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claimants to the land involved in the case at bar, 
is attached to and made a part of the appellant’s 
amended bill of complaint and appears on pages 
22 to 35 inclusive of appellant’s Transcript of Rec- 
ord. This decision after setting forth the facts here- 
inbefore presented in our statement of this case, 
proceeded to hold that the forest lieu selections of 
the appellant were in all respects regular and in 
accordance with the requirements of the rules gov- 
erning forest lieu selections, and continued as fol- 
lows: 

“It is believed that these applications might have been 
allowed, not as a matter of right, but in the discretion 
of the Secretary of the Interior; and if the instructions 
of the secretary had been carried out it would have been 
done before the case became complicated by the counter 
equitable considerations arising upon the unfortunate 
allowance of the homestead and timber and stone en- 
tries for most of these lands. It is thought, however, 
that in instances where the land department has per- 
mitted these entries and filings to go of record, where 
they have beconie closed transactions, the department 
would not be justified in cancelling such entries and 
filings for the purpose of protecting the equities of 
Daniels in these lands. It matters not if Daniels’ appli- 
cation was in all respects regular and might have been 
allowed when presented; yet it was within the compe- 
tency of the land department to dispose of the said Jands 
to other persons; and having done so, Daniels will not 
now be heard to question the correctness of that dis- 
position.” 


_See Hoyt v. Weyerhaesuer et al. (161 Fed. 
Rep. 324). 
Appellant’s Transcript of Record, page 34. 


aalte, 
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The language thus quoted presents in its own 
words the error which has deprived appellant of 
his rightful interests. The very case cited in sup- 
port of this error was afterwards reversed by the 
Supreme Court of the United States and its deci- 
sion in this particular will be referred to later. 
When the Secretary said ‘‘That Daniel’s application 
was in all respects regular and might have been 
allowed when presented,’’ he directly contradicted 
the previous findings of the very decision in which 
this language was used. It appears from this deci- 
sion that the department directed the allowance 
of these selections on October 25,1905. (Appellant’s 
Transcript of Record, pages 24, 25.) The same de- 
cision also shows that on June 26, 1906, the depart- 
ment again ordered that the leu selections be re- 
instated. (Appellant’s Transcript of Record, page 
27.) Again it appears from the face of the same 
decision that the General Land Office directed on 
April 18, 1907, that said lieu selections remain in- 
tact. (Appellant’s Transcript of Record, page 29.) 

The appellant contends that the power of the 
Land Department to determine the validity of en- 
tries or selections is not an arbitrary or unlimited 
power, and that in the exercise of such power the 
department is not permitted to dispose of public 
lands to whomsoever it wishes, but must follow 
the directions of the law governing the acquisition 
of such lands and determine whether or not all re- 
quired acts in connection with the acquisition there- 


[itis 


of have been performed. The appellant further con- 
tends that where the Land Department finds 
all such necessary acts to have been performed in 
connection with a selection of public land in lieu 
of land included within the limits of a forest reser- 
vation, as provided by the Act of June 4, 1897, and 
has once approved such a selection, that the said 
department can not thereafter disallow such se- 
lection in favor of a right which was subsequent in 
time to the right first initiated. 


The Act referred to provides among other things 
as follows: 


“That in cases in which a tract covered by an unper- 
fected bona fide claim, or by patent, is included within 
the limits of a forest reservation the settler or owner 
thereof may, if he desires to do so, relinquish the tract 
to the governnient, and may select in lieu thereof a tract 
of vacant land open to settlement not exceeding in area 
the tract covered by his claim or patent, and no charge 
shall be made in such cases for making the entry of 
record or issuing the patent to cover the tract selected: 
Provided further, that in cases of unperfected claims the 
requirements of the laws respecting settlement, resi- 
dence, improvements, etc., are complied with on the 
new claims, credit being allowed for the time spent on 
the relinquished claims.” 


Act of June 4, 1897, 30 Stat. at L. 36; Vol. 
ZnS. Comp. Stat. 1901, p. 1541. 


Appellant’s Transcript of Record, page 4. 


The above Act was construed by the Circuit 
Court of the United States for the Southern District 
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of California in the case of Olive Land and De- 
velopment Co. v. Olmstead, 103 Fed. 568, in which 
case his honor, Judge Ross, held that a mere fil- 
ing of a forest lieu selection created a vested in- 
terest in the lands selected without reference to the 
approval of any Land Department officer. The lan- 
guage used in this particular was as follows: 


“And, turning to the act under consideration, it is 
seen, and as has already been observed, that the power 
to ‘select’ is by the statute given to the party who is in- 
vited to make the exchange, provided always that he 
confines his selection to the class of lands described in 
the statute, to-wit: Those vacant and open to settlement. 
No other condition is imposed by the statute. The act 
in question differs very materially in this respect from 
the indeninity clauses of many of the railroad and other 
grants, requiring the selections to be made by and with 
the advice, consent, direction or approval of some offi- 
cer of the land department, in which case such consent 
or approval is deemed a condition precedent to the vest- 
ing of any interest in the selected Jand.” 


Olive Land and Development Co. v. Olmstead, 
103 Fed. 568, 574 (C. C. Cal., 1900). 


The appellant, relying upon the language of this 
case, argued in the court below that the mere filing 
of his forest lieu selection created in him a vested 
interest in the land selected as against all others, 
without reference to the approval of the Interior 
Department, and that said department could only 
disapprove his selection for failure to comply with 
the requirements of the statute, such as his inability 
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to show good title to the land relinquished, or to 
establish that the land selected was public, uwnoccu- 
pied, non-mineral land, free and open to entry. The 
trial court, however, held that the case of Olive 
Land and Development Co. v. Olmstead was now 
of no force and effect for the reason that Judge 
Ross in the case of Cosmos Exploration Company 
v. Gray Hagle Oil Company, 104 Fed. 20, 34, had ex- 
plained that the case of Olive Land and Develop- 
ment Co. v. Olmstead, 103 Fed. 568, had been de- 
cided without reference to the rules of the Land 
Department regulating the procedure of applicants 
for exchange of lands under the Act of June 4, 
1897, and for the further reason that the Supreme 
Court of the United States in the same case of 
Cosmos Exploration Company v. Gray Eagle Oil 
Company, 190 U. S. 301, 312; 47 L. Ed. 1064, 1072, 
had held that the mere filing of papers was not suf- 
ficient to create an equitable title and that a deci- 
sion as to the validity of the filing was necessary. 

(See opinion of trial court, pages 23, 24, Appel- 
lant’s Transcript of Record, in Case of Daniels v. 
Wagner, No. 2217.) 

The Supreme Court of the United States, in the 
case last referred to, used the following language: 

“There must be a decision made somewhere regard- 
ing the rights asserted by the selector of land under the 
act before complete equitable title to the land can ex- 


ist. The mere filing of papers cannot create such title. 
The application must comply with and conform to the 
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statute, and the selector cannot decide the question for 
himself.” 

Cosmos Exploration Co. v. Gray Eagle Oil 

Co., 190 U. 8. 301, 312; 47 L. Ed. 1064 


The language last quoted presents nothing which 
is in conflict with the holding of Judge Ross in the 
ease of Olive Land and Development Co. v. Olm- 
sted, 103 Fed. 568, 574. The holding of Judge Ross 
was merely to the effect that the filing of a forest 
heu selection initiated a vested right and created a 
vested interest. He did not hold, however, that such 
a right could be initiated and such an interest cre- 
ated by the mere filing of paners. The case contem- 
plated that the selector must file the proper kind 
of papers and select the proper kind of land. These 
questions must, of course, be determined by the 
officers of the Land Department, and these very 
questions were determined in favor of the appellant 
in the case at bar, as shown by the allegations of 
his amended bill of complaint, which allegations are 
admitted by the appellee’s demurrer. It is not 
claimed that the mere making of a lieu selection 
creates a complete equitable title, but it is claimed 
that the filing of such a selection segregates the 
land selected from the public domain and initiates 
a vested right and creates a vested interest which 
may ripen into a complete equitable title, when 
it is finally determined that the selection is in all 
respects regular. 
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Furthermore, the language quoted from the case 
of Cosmos Exploration Co. v. Gray Hagle Oil Co., 
190 U. S. 301; 47 L. Ed. 1064, 1072, was mere dicta 
in the case then before the court, and the real ques- 
tion decided was that in the case then under con- 
sideration, no decision whatsoever had been made 
by the Land Department with reference to the valid- 
ity of the selection there made. The following lan- 
guage establishes this conclusion: 

“Concluding, as we do, that the question whether the 
complainant has ever made a proper selection of land 
in lieu of the land relinquished has never been decided 
by the land department, but is still properly before that 


department, the courts cannot take jurisdiction and pro- 
ceed to decide such questions themselves.” 


Cosmos Exploration Co. v. Gray Eagle Ou 


Co., 190 U. 8. 301, 315; 47 L. Ed. 1064, 
1073. 


What application can the principles of law as 
applied to the facts before the court in the case 
last cited have with reference to the facts of the 
case at bar, wherein it is admitted that the selec- 
tions of the appellant were in all respects regular, 
and such facts had been so determined by the Sec- 
retary of the Interior? We venture also to assert 
that no language can be found in the ease of Cos: 
mos Exploration Co. v. Gray Hagle Oil Co., 190 
U. 8. 301; 47 L. Ed. 1064, which in any manner 
contravenes or contradicts the doctrine announced 
by Judge Ross in the case of Olive Land and De- 
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velopment Co. v. Olmstead, 103 Hed. 568, 574, hold- 
ing that the filing of a forest lieu selection initiates 
a vested right and creates a vested interest, as 
against all subsequent entries without regard to the 
approval of the Land Department. 


It has also been many times held that even in 
instances where the approval is necessary, such 
power of approval is neither arbitrary nor unlim- 
ited and can not be exercised without regard to es- 
tablished principles of law. This very rule was an- 
nounced by the Cireuit Court of Appeals for the 
Sixth Circuit, speaking through Mr. Justice Van 
Devanter. The case referred to holds as follows: 

“But the power of the land department to review its 


prior holdings and to cancel existing entries is not un- 
limited or arbitrary.” 


(Citing Cornelius v. Kessel, 128 U. S. 456; 32 L. Ed. 
482.) 


Peyton v. Desmond, 129 Hed” 1) 9 (CmGmew 
Kighth Circuit, 1904). 


Again: 


“Neither the general jurisdiction nor the supervisory 
power of the commissioner or of the secretary is arbi- 
trary or unlimited. The effective exercise of each is 
conditioned by established rules of law. The settled 
rules and practice and the uniform decisions of the de- 
partment constitute both rules of law and of property, 
and equitable titles in entrymen cannot be destroyed 
by the Land Department in violation of them. System, 
order and the uniform application of the established 
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rules and practice of the department to all litigants 
alike are as essential to the administration of justice 
in the land department as in the courts. What a farce 
the attempt to secure or protect rights in any judicial or 
quasi-judicial tribunal must become if its rules and de- 
cisions are ignored or applied to each case as it arises 
at the arbitrary will of the officer who presides. Equi- 
table titles of claimants to lands under the acts of Con- 
gress may not he annulled by the land department in 
violation of its settled practice or of a rule of law and 
of property established by a long line of decisions of 
its officers, nor without legal notice to the parties in in- 
terest and an opportunity to be heard.” 


Howe v. Parker, 190 Fed. 738, 757 (C. ©. A., 
Eighth Cireuit, 1911). 


As already shown by a reference to the decision 
of the Secretary of the Interior attached to the 
appellant’s amended bill of complaint, he arbitrarily 
held that regardless of the regularity of the appel- 
lant’s application and regardless of the unfortunate 
action of the local land office in allowing subsequent 
entries to be made, the Land Department would not 
eancel those entries for the mere purpose of pro- 
tecting the equities of Daniels. This was one of 
those special cases referred to in the decision last 
cited where established rules and decisions were 
ignored at the arbitrary will of the presiding off- 
eer and the admitted equities of the appellant 
brushed aside by a mere stroke of the pen, and 
this appellant is here now asking this court whether 
or not such equitable titles as his can be thus an- 
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nulled in direct violation of even that most element- 
ary principle that ‘‘first in time is first in right,” 
assuming other equities to be equal. Not only was 
the appellant first in time, but he was likewise first 
in all other things save in receiving the proper pro- 
tection of his vested interests. 

Regardless, however, of the question whether or 
not under the provisions of the forest lieu selec- 
tion act above cited the approval of the Land De- 
partment is necessary in order to create a vested in- 
terest, and regardless of whether or not that very 
department can exercise its own wayward will in 
determining the matters before it, and regardless 
of whether it can three times approve a Selection 
and then arbitrarily review its prior rulings and 
cancel entries confirmed thereunder, nevertheless, 
it has been held that even in those instances where 
the requisite of approval has been made a condi- 
tion precedent to the vesting of any interest by the 
very statute giving the right, the initiation of that 
right is sufficient to give it validity as against all 
others by virtue of its being first in time. This 
principle was announced by the Supreme Court of 
the United States in the very recent case of Weyer- 
haeuser v. Hoyt, 219 U.S. 380; 55 L. Ed. 258. In 
this case a lieu selection had been made by the 
Northern Pacific Railway under and in accordance 
with the provisions of the Act of July 2, 1864 (13 
Stat. at L. 365, 367, Chap. 217), and the joint reso- 
lution of May 31, 1870, 16 St. at L. 378, and before 


[ 25 ] 


the approval of this selection, but subsequent to its 
filing, an application was made to purchase the 
land under the Timber and Stone Act. The selec- 
tion of the Railroad Company was afterwards ap- 
proved and patent issued thereon. A suit was in- 
stituted for the purpose of having the Railroad 
Company declared a Trustee of the legal title for 
the timber and stone entryman upon the theory 
that prior to the time when the Interior Depart- 
ment approved the selection of the railroad, the 
land was open and subject to entry by any quali- 
fied entryman. This view of the law was adopted 
by the Circuit Court of Appeals for the Highth 
Circuit wherein it held that no equitable right was 
acquired under and .by virtue of an indemnity se- 
lection until its approval bv the Secretary of the In- 
terior. The decision of the Circuit Court of Appeals 
is reported in 161 Fed. 324, and is the same decision 
referred to in the final adjudication of the Secretary 
vf the Interior in the case at bar set forth on pages 
22 to 3d inclusive of Appellant’s Transcript of Rec- 
ord, and is found in the same portion of the Sec- 
retary’s opinion cited above, wherein he held that 
it was within the competency of the officers of the 
Land Department to allow other entries. regardless 
of the rights or equities of Daniels acquired under 
and by virtue of his lieu selection. 

The Supreme Court of the United States in re- 
versing the Circuit Court of Appeals, determined as 
follows: 
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“It is beyond dispute on_the face of the granting act 
of July 2, 1864, C. 217, 13 Stat. at L. 365, 367, and of the 
joint resolution of May 31, 1870, C. 67, 16 Stat. at L. 578, 
extending the indemnity limits, that it was the purpose 
of Congress in making the grant to confer a substantial 
right to land within the indemnity limits in lieu of lands 
lost within the place limits. It is also beyond dispute 
that, as the only method provided by the granting act 
for executing the grant in this respect was a selection 
of the lieu lands by the railroad company, subject to the 
approval of the Secretary of the Interior, that a con- 
struction which would deprive the railroad company of 
its substantial right to select and would render nugatory 
the exertion of the power of the Secretary of the In- 
terior to approve lawful selections when made, would 
destroy the right which it was the purpose of Congress 
to confer. That the effect of holding that lands law- 
fully embraced in a list of selections duly filed and 
awaiting the approval of the Secretary of the Interior 
could, in the interim, be appropriated at will by others 
would be destructive of the right of selection is not only 
theoretically apparent from the mere statement of the 
proposition, but has, moreover, in actual experience 
been found to be the practical result of carrying that 
doctrine into effect. See 25 Opin. Atty. Gen. 632. Con- 
sidering the language of the granting act from a nar- 
rower point of view, a like conclusion is in reason ren- 
dered necessary. The right to select within indemnity 
limits was conferred to replace lands granted in place 
which were lost to the railroad company because re- 
moved from the operation of the grant of lands in place 
hy reason of the existence of the rights of others origi- 
nating before the definite location of the road. The 
right to select within indemnity limits excluded lands 
to which rights of others had attached before the selec- 
tion, and hence simply required that the selection, when 
made, should not include lands which at that time were 
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subject to the rights of others. The requirement of ap- 
proval by the secretary consequently imposed on that 
official the duty of determining whether selections were 
lawful at the time they were made, which is inconsistent 
with the theory that any one could appropriate the se- 
lected land pending action of the secretary. The scope 
of the power to approve lists of selections, conferred on 
the secretary, was clearly pointed out in Wisconsin C. 
fe co. v. Price County, 133 U. S. 496, 511, 33 L. Ed. 687, 
694, 10 Sup. Ct. Rep. 341, where it was said that the 
power to approve was judicial in its nature. Possessing 
that attribute, the authority therefore involved not only 
the power, but implied the duty to determine the law- 
fulness of the selections as of the time when the exer- 
tion of the authority was invoked by the lawful filing 
of the list of selections. This view, while it demon- 
strates the unsoundness of the interpretation of the 
granting act which the contrary proposition involves, 
serves also at once to establish that the obvious purpose 
of Congress in imposing the duty of selecting and sub- 
mitting the selections when made to the final action of 
the Secretary of the Interior was to bring into piay the 
elementary principle of relation, repeatedly sanctioned 
by this court and uniformly applied by the land depart- 
ment from the beginning up to this time, under similar 
circumstances, in the practical execution of the land 
laws of the United States. Without attempting to cite 
the many cases in this court illustrating and applying 
the doctrine, a few only which are aptly pertinent and 
here decisive are referred to. Gibson v. Chouteau, 13 
Wall. 92, 100, 20 L. Ed. 534, 536; Shepley v. Cowan, 91 
es. d00, 25 L. Ed. 424; St. Paul & S. C. RB. Co. v. Wi- 
Mona « St. P. R. Co., 112 U. S. 720, 733, 28 L. Ed. 872, 
877, 5 Sup. Ct. Rep. 334; Oregon & C. R. Co. v. United 
Setes. ley U. S. 103, 112, 47 L. Ed. 726, 730, 23 Sup. Ct. 
Rep. 615; United States v. Detroit Lumber Co., 200 U. 
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S. 321, 334, 50 L. Ed. 499, 504, 26 Sup. Ct. Rep. 282, and 
cases cited. 


“In Shepley v. Cowan there was conflict between a 
pre-emption claim and a selection on behalf of the State 
of Missouri under an act of Congress conveying to the 
state a large quantity of land to be selected by the gov- 
ernor, the act providing that if the selection should be 
approved by the Secretary of the Interior, patents were 
to issue. The court said (p. 337): 


““The party who takes the initiatory step in such 
cases, if followed up to patent, is deemed to have ac- 
quired the better right, as against others, to the premises. 
The patent which is afterwards issued relates back to 
the date of the initiatory act, and cuts off all interven- 
ing claimants. Thus the patent upon a state selection 
takes effect as of the time when the selection is made 
and reported to the land office; and the patent upon a 
pre-emption settlement takes effect from the time of the 
settlement as disclosed in the declaratory statement or 
proofs of the settler to the register of the local land of- 
fice.’ 

“On page 338, after distinguishing Frisbie v. Whitney, 
9 Wall. 187, 19 L. Ed. 668, and Yosemite Valley Case 
(Hutchings v. Low), 15 Wall. 77, 21 L. Ed. 82, the court 
sald: 

““But whilst, according to these decisions, no vested 
right as against the United States is acquired until all 
the prerequisites for the acquisition of the title have 
been complied with, parties may, as against each other, 
acquire a right to be preferred in the purchase or other 
acquisition of the land when the United States have de- 
termined to sell or donate the property. In all such 
cases the first in time in the commencement of proceed- 
ings for the acquisition of the title, when the same are 
regularly followed up, is deemed to be the first in right.’ 

In St. Paul & S. C. R. Co. v. Winona & St. P. R. Co., 
112 U. S. 720, 28 L. Ed. 872, 5 Sup. Ct. Rep. 334gonemes 
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the questions arising for decision was which of two rail- 
road companies was entitled to certain tracts of lieu 
lands situated within overlapping indemnity limits of 
certain grants made by an act of Congress to the terri- 
tory of Minnesota to aid in the construction of the roads 
of the contesting companies. The selections were to be 
made by the governor, and required the approval of the 
Secretary of the Interior. The Winona Company filed 
a list of selections. The St. Paul Company made no se- 
lections, but nevertheless, on grounds which need not 
be stated, the Secretary of the Interior certified the lands 
to the state for the use of that company. The Winona 
Company brought suit in the state court to have a decla- 
ration of its rights in the land and to restrain the St. 
Paul Company and others from receiving a patent or 
other evidence of title to the lands from the governor 
of the state. The state court decreed in favor of the 
Winona Company, and this court affirmed its action. 
In the course of the opinion it was said (page 731): 

“The time when the right to lands becomes vested, 
which are to be selected within given limits under these 
land grants, whether the selection is in lieu of lands 
deficient within the primary limits of the grant or of 
Jands which, for other reasons, are to be selected within 
certain secondary limits, is different in regard to those 
that are ascertained within the primary limits by the 
location of the line of the road.’ 

“After referring to prior decisions the conclusion was 
reached that, as to the lands to be selected, ‘priority of 
selection secures priority of right;’ and that as the Wi- 
nona Company alone had made selection of the lands, 
and that selection was lawful, the right to the land as 
against third parties vested in the Winona Company 
as of the date of the filing of its lists of selections. In 
concluding the opinion it was said (page 733): 


“It is no answer to this to say that the Secretary of 
the Interior certified these lands to the state for the use 
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of the appellant. It is manifest that he did so under a 
mistake of the law, namely, that appellant, having made 
the earlier location of its road through these lands, be- 
came entitled to satisfy all its demands, either for lieu 
lands or for the extended grant of 1864, out of any odd 
sections within 20 miles of that location, without regard 
to its proximity to the line of the other road. We have 
already shown that such is not the law, and this er- 
roneous decision of his cannot deprive the Winona Com- 
pany of rights which became vested by its selection of 
those lands. Johnson v. Towsley, 13 Wall. 72, 80, 20 L. 
Ed. 485, 486; Gilson v. Chouteau, 13 Wall. 92, 102, 20 L. 
Ed. 534, 537; Shepley v. Cowan, 91 U. S. 330, 340, 23 L. 
Ed. 424, 427; Moore v. Robbins, 96 U. S. 530, 536, 24 
L. Ed. 848, 851.’ So, also, in Oregon & C. R. Co. v. United 
States, 189 U. S. 103. 47 L. Ed. 726, 23 Sup. Ci. Repairs 
the court said (page 112): 


“ “Now, it has long been settled that while a railroad 
company, after its definite location, acquires an interest 
in the odd numbered sections within its place or granted 
limit—which interest relates back to the date of the 
granting act—the rule is otherwise as to lands within 
indemnity limits. As to lands of the latter class tle 
company acquires no interest in any specific sections 
until a selection is made with the approval of the land 
department; and then its right relates to the date of the 
selection. And nothing stands in the way of a disposi- 
tion of indemnity lands, prior to selection, as Congress 
may choose to make.’ 

“The doctrine thus affirmatively established by this 
court, as we have said, has been the rule applied by the 
land department in the practical execution of land 
grants from the beginning. Porter v. Landrum, 31 Land 
Dec. 352; Re Southern P. R. Co., 32 Land Dec. 51; Re 
Santa Fe P. R. Co., 33 Land Dec. 161; Eaton v. Northern 
P. R. Co., 33 Land Dec. 426; Santa Fe P. R. Co. v. North- 
ern P. R. Co., 37 Land Dec. 669. The well settled rule 
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of the land department on the subject was thus stated 
by the then assistant attorney general in the department, 
now Mr. Justice Van Devanter, as follows: 

“‘Under this legislation the company was, by the di- 
rection or regulations of the Secretary of the Interior, 
required to present at the local land office selections of 
indemnity lands, and these selections, when presented 
conformably to such directicn or regulations, were to be 
entertained and noted or recognized on the records of 
the local office. When this was done the selections be- 
came lawful filings; and while, until approved and pat- 
ented, they would remain subject to examination, and 
to rejection or cancellation where found for any reason 
to be unauthorized, they, like all other filings, were en- 
titled to recognition and protection so long as they re- 
mained undisturbed upon the records. 


““There is no question in this case as to the suffi- 
ciency of the loss assigned, or as to the formality and 
regularity of the selection. 

“*What effect has been given to a pending railroad 
indemnity selection? 

“‘Prior to 1887 the rights of a railroad company 
within the indemnity belt of its grant were protected by 
executive withdrawal; but on August 15, that year, these 
withdrawals were revoked and the land restored to set- 
tlement and entry; but such orders, although silent upon 
the subject, were held not to restore lands embraced in 
pending selections. Dinwiddie v. Florida R. & Nav. Co., 
9 Land Dec. 74. In the circular of September 6, 1887 
(6 Land Dec. 131), issued immediately after the general 
revocation of indemnity withdrawals, it was provided 
that any application thereafter presented for lands em- 
braced in a pending railroad indemnity selection, and 
not accompanied by a sufficient showing that the land 
was for some cause not subject to the selection, was not 
to be accepted, but was to be held subject to the claim 
of the company under such selection. In fact a railroad 
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indemnity selection, presented in accordance with de- 
partmental regulations and accepted or recognized by 
the local officers, has been uniformly recognized by the 
land department as having the same segregative effect 
as a homestead or other entry made under the general 
land laws. (32 Land Dec. 53.) 

“Despite the doctrine of this court, as expounded in 
the cases previously referred to, the unbroken practice 
of the land department from the beginning in the exe- 
cution of land grants, impliedly sanctioned by Congress 
during the many years that administrative construction 
has prevailed, and the destructive effect upon rights con- 
ferred by land grant acts which would result from apply- 
ing the contrary view, it is yet urged that this must be 
done because of decisions of this court which it is in- 
sisted constrain to that conclusion. One of the decisions 
thus referred to is Sjoli v. Dreschel, 199 U. S. 564, to 
which we have previously referred, and others are cited 
in the margin. 


‘What we have already said as to the Sjoli case 
would suffice to dispose of the suggestion concerning 
that case, but we shall recur to it. As to the other cases, 
it would be adequate to say that not one of them in- 
volved the question here under consideration, nor even 
by way of obiter was an opinion expressed on such ques- 
tion. Indeed, all the cases relied upon may be placed 
in one of three classes: (a) those involving the nature 
and character of the right, if any, to indemnity lands 
prior to selection; (b) whether such lands, after the fil- 
ing of a list of selections and before action by the Secre- 
tary of the Interior thereon, could be taxed by a state 
to the railroad company as the owner thereof; and (c) 
those which were concerned with the nature and char- 
acter of acts which were adequate to initiate a right to 
public land which would be paramount to a list of selec- 
tions when the acts were done before the filing of the 
list of selections. In none of the cases. moreover, was 
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the well settled doctrine of this court as to relation, even 
by remote implication, questioned. Indeed, in most of 
the cases relied upon the previous decisions to which we 
have referred, expounding the dcctrine of relation, were 
approvingly cited or expressly reaffirmed. 


“The Sjoli case, from the facts we have already 
stated, is clearly here inapplicable, because it falls in 
the third of the above classes. If it be conceded that 
general language was used in the opinion in that case 
which, when separated from its context and disassociated 
from the issues which the case involves, might be con- 
sidered as here controlling, that result could not be ac- 
complished without a violation of the fundamental rule 
announced in Cohen v. Virginia, 6 Wheat. 399, 5 L. Ed. 
290, so often since reiterated and expounded by this 
court, to the effect that ‘general expressions in every 
opinion are to be taken in connection with the case in 
which those expressions are used. If they go beyond the 
case they may be respected, but ought not to control the 
judgment in a subsequent suit when the very point is 
presented for decision. The wisdom of the rule finds 
apt illustration here when it is considered that not even 
an intimation was conveyed in the Sjoli case of any in- 
tention to overrule the repeated prior decisions of this 
court concerning the operation and effect of the doctrine 
of relation upon the approval by the Secretary of the 
Interior of a lawful list of selections. That the general 
expressions in the Sjoli case are not persuasive here 
clearly results from the demonstration which we have 
previously made, that to apply them would be in effect 
to destroy the indemnity provisions of the granting act. 
Moreover, that serious general injurious consequences 
would arise from treatine the expressions relied upon 
in the Sjoli case as persuasive is clear (a) because to 
do so would result in the overthrow of the uniform rule 
by which the land department has administered land 
grants from the beginnins—a rule continued in force 
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after the decision in the Sjoli case because of the ad- 
ministrative conclusion that that case should be con- 
fined to a like state of facts and not be extended to 
other and different conditions (25 Ops. Atty. Gen. 632) ; 
(b) because of the destructive effect upon rights of prop- 
erty and the infinite confusion which would now arise 
from extending, under the circumstances stated, the ob- 
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servations in the Sjoli case to the wholly different state 
of facts presented upon this record.” 
Weyerhaeuser v. Hoyt, 219 U. 8. 380, 387; 55 
L. Ed. 258, 261-264. 


The opinion just quoted proceeds upon the the- 
ory that it appears from the face of the granting 
act and joint resolution therein referred to, that 
Congress intended to confer upon the lieu selector 
a substantial right to land within the indemnity 
limits in lieu of lands lost within the place limits. 
That portion of said Act which relates to the right 
of selection provides as follows: 


“And whenever, prior to said time, any of said sec- 
tions or parts of sections shall have been granted, sold, 
reserved, occupied by homestead settlers or pre-empted 
or otherwise disposed of, other lands shall be selected 
by said company in lieu thereof under the direction of 
the Secretary of the Interior.” 


13 Stat. at L. 365, 367, 368. 
The language of the Act which is now before this 


court for construction in the present case provides 
in part as follows: 


“That in cases in which a tract covered by an unper- 
fected bona fide claim, or by patent, is included within 
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the limits of a forest reservation, the settler or owner 
thereof may, if he desires to do so, relinquish the tract 
to the government and may select in lieu thereof a tract 
of vacant land open to settlement.” 


30 Stat. at L., 36, Chap. 2, U. S. Comp. Stat. 
1901, p. 1541. 


The only essential difference between these two 
provisions is that in the case of a railroad selection 
the statute requires the approval of the Secretary. 
This brings all suits arising under and in accord- 
ance with the provisions of the forest lieu selection 
act within direct range of the doctrine announced 
and the principles laid down in the case of Weyer- 
haeuser v. Hoyt, 219, U. 8. 389, above cited. This 
very contention was supported by the Interior De- 
partment itself. in the recent case of Santa Fe Pa- 
cific Railroad Co., 41 L. D. 96, 98. In said case the 
First Assistant Secretary held as follows: 

“The state relies largely upon the language found in 
the case of Sjoli v. Dreschel (199 U. S. 564), but without 
giving extended consideration thereto it is sufficient to 
say that said decision was explained and distinguished 
in the more recent case of Weyerhaeuser v. Hoyt (219 
U. S. 380), and from the latter decision it may be fairly 
deduced that a selection requiring departmental approval 
is from the cate of its filing an appropriation of the 


land selected, and that when approval is given its rela- 
tion is of the time of its filing.” 


Santa Fe Pacific Railroad Co., 41 L. D. 96, 98 
(June, 1912). 
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Even, therefore, if the court should read into the 
statute of June 4, 1897, the requisite of depart- 
mental approval as a condition to the vesting of any 
interest, nevertheless under the decision last cited, 
the land selected is segregated from the public do- 
main and is therefore not open to entry pending 
such approval or disapproval, and it is admitted in 
the case at bar that the entry of the appellee, Frank 
Johnston, was made long before the final decision 
of the Interior Department arbitrarily overruling 
its prior holdings and revoking Daniels’ rights, and 
long after the making of Daniels’ lieu selection. 

As above stated, the case of Weyerhaeuser vy. 
Hoyt proceeds upon the theory that Congress in- 
tended to confer upon the Railroad Company a sub- 
stantial right to select land within the indemnity 
limits in lieu of lands lost within the place limits. 
Does the Act of June 4, 1897, which Act is pre- 
sented for consideration at this time, purport to 
confer such a substantial right? To hold otherwise 
would be to render the statute itself meaningiess, 
and would in the language of Chief Justice White 
in the Weyerhaeuser case above cited not only ‘‘de- 
stroy the right which it was the purpose of Con- 
eress to confer,’’ but would also ‘‘be destructive of 
the right of selection.’’ 


In order to combat the clear, lucid and element- 
ary principles laid down in the case of Weyer- 
haeuser v. Hoyt above cited, and to avoid, if pos- 
sible, the application of those principles to the 
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case at bar, it was argued upon the hearing and 
maintained by the court that the objects, purposes 
and results contemplated by the Act of June 4, 
1897, were entirely different from the objects, pur- 
poses and results contemplated by the granting 
act and joint resolution presented for consideration 
in the case of Weyerhaeuser vy. Hoyt. It was con- 
tended and held that the act involved in the latter 
ease amounted to a grant and that the right of se- 
lection therein given was in exchange for a vested 
right of which the railroad had been deprived, while 
on the other hand the Act of June 4, 1897, was a 
mere standing offer upon the part of the Govern- 
ment to give to the owner of lands included within 
the limits of a forest reservation the right to select 
other land in lieu thereof, the selector not being 
deprived, however, of any vested Meh. Lor wile 
reason that he was under no obligation to select 
land elsewhere and could continue if he so desired 
to possess his holdings within the forest reserva- 
tion; and that since the right of selection was in 
the nature of a contract offer, the Government could 
accept or reject the offer at its will. 

The fallacy of this theory as formulated is 
shown by its mere enunciation. 


In the first place, the distinction which the the- 
ory attempts to support is negatived by the very 
holdings made in the case of Weyerhaeuser v. Hoyt. 
In that case Justice White, referring to the ear- 
lier decision of Oregon & California Railroad Co. 
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v. United States, 189 U. 8. 103, 112; 47 L, Ha) 7am 
731, for the purpose of determining the inherent 
character of a selection made under the Act there 
presented for consideration, adopted the following 
quotation: 

“Now, it has long been settled that while a railroad 
company, after its definite Jocation, acquires an interest 
in the odd numbered sections within its place or granted 
limits, which interest relates back to the -date of the 
granting act, the rule is otherwise as to lands within in- 
demnity limits. As to lands of the latter class, the com- 
pany acquires no interest in any specific sections until 
a selection is made with the approval of the land de- 
partment, and then its right relates to the date of the 
selection. And nothing stands in the way of a disposi- 
tion of indemnity lands, prior to selection, as Congress 
may choose to make.” 


Weyerhaeuser v. Hoyt, 219 U.S. 380, 391; dd 
L. Ed. 258, 263. 


It is apparent from the language last quoted, 
that the right of selection conferred upon the Rail- 
road Company was not onlv not a grant, but that 
it did not rise even to the dignity of a contractual 
relation, which according to the contention of the 
solicitors for the appellee and of the trial court, 
was conferred by the Act of Congress of June 4, 
1897, giving to the owner of lands within a forest 
reservation the contract right to select any other 
public land in leu thereof. The language above 
quoted holds expressly that up until the date of se- 
lection the Railroad Company acquired no interest 
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whatsoever in the selected land, and so free was 
such land from any individual interest whatsoever, 
that prior to a selection the Government could make 
any disposition of the land which it might see fit. 
Furthermore, the very language quoted points this 
out as a basic distinction between lands within 
indemnity limits and lands within place limits. How, 
then, can it be logically argued for a single moment 
that under the acts presented for consideration in 
the case of Weyerhaeuser v. Hoyt, the Railroad 
Compay acquired any higher or better rights of 
selection than the owner of forest reservation land 
acquires under the Act of June 4, 1897! 


Indeed, it is very apparent that Congress has be- 
stowed upon the owner of land within a forest res- 
ervation a greater right to the heu land than was 
conferred upon the Railroad Company by the act 
construed in the case of Weyerhaeuser v. Hoytabove 
cited, because the very contention which the so- 
licitor for the appellee urged in attempting to dis- 
tinguish the case of Weverhaeuser v. Hoyt from 
the present case, admits that from the date of se- 
lection a contractual relation is established between 
such an owner of land within a forest reservation 
and the United States Government. 

Furthermore, the Railroad Company acquired 
absolutely no interest in lands granted, which had 
been otherwise reserved, sold or granted prior to 
the railroad grant, for the reason that these prior 
sales made it impossible for any title to said por- 
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tions of the land to vest in the Railroad Com- 
pany. It therefore follows that the Railroad Com- 
pany had been deprived of no vested right, while 
on the contrary the owner of land within a forest 
reservation had at least been constructively de- 
prived of a vested interest, by virtue of the act 
which enclosed his land within the limits of a forest 
reservation. 

In the second place, if the contention urged by 
the appellee and sustained by the court, to the effect 
that the statute of June 4, 1897, constitutes a stand- 
ing offer on the part of the Government to give 
land in exchange for land embraced within a res- 
servation, then it follows that whenever this of- 
fer is accepted by virtue of a selection there is 
immediately created a vested right, of which 
the selector can not be deprived unless perchance 
he has failed to conform to some one of the con- 
ditions precedent which must accompany his ac- 
ceptance of the outstanding offer. This latter prop- 
osition is supported by a decision of the Supreme 
Court of the United States in the case of Roughton 
v. Knight, 219 U. S. 537. Justice Lurton quoting 
from the Secretary of the Interior, used the follow- 
ing language in the case last referred to: 


“No contract arises until a selection is made and the 
conveyance of the base tract filed in the land depart- 
ment. Under the Act of June 4, 1897, it is the filing 
of the deed in the local land office and the selection of 
land in lieu of that relinquished which initiates the ex- 
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change. Until that time the exchange is not initiated 
and is merely a purpose in the private owner’s mind.” 


Roughton v. Knight, 219 U. 8S. 5387, 548; 55 
L. Ed. 326, 328. 


If, therefore, it be held that the Act of June, 4, 
1897, does not in itself constitute a grant of lands 
without a reservation in lieu of lands included 
therein, but is on the contrary an open standing 
offer on the part of the Government constituting 
a contractual relation, then the moment this offer 
is accepted a right is initiated, the offer and accept- 
ance are complete, and it only remains for the offi- 
cer upon whom the duty devolves, to determine 
whether or not the selection is in all respects reg- 
ular. It is admitted in the case at bar that a deed 
to the land within the forest reservation was made 
and executed. It is further admitted that an ab- 
stract of title showing the grantor to be the owner 
in fee simple of the land so deeded was presented, 
together with the deed. It is further admitted that 
a forest lieu selection of the lands in controversy 
in this case was made. It is further admitted from 
the face of the amended pleading as is shown by the 
decision of the Secretary of the Interior, as well as 
by the three respective acts of approval of these 
selections by the Land Department, that the selec- 
tion was in all respects regular. In face of these 
admitted facts, how can it be argued that the in- 
dividual who is first in right in all particulars can 
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be deprived of that right! As was said by the Sec- 
retary of the interior himself: 

“It is believed that these applications might have 
been allowed, not as a matter of right, but in the dis- 
eretion of the Secretary of the Interior; and if the in- 
structions of the secretary had been carried out it would 
have been done before the case became complicated by 
the counter equitable considerations arising upon the 
unfortunate allowance of the homestead and timber and 
stone entries for most of these lands.” 


Appellant’s Transcript of Record, page 34. 


Daniels did all that he could do. He accepted the 
offer presented by the statute. He conformed to 
the requirements of the Secretary of the Interior. 
He did all that he was able to do, but because of 
the “unfortunate” action of the governmental of- 
ficers he is to be depirved of all his rights. Fortu- 
nately, however, this is contrary to the well es- 
tablished principles of law long ago announced by 
the highest tribunal in the land: 


“It is a well established principle that where an in- 
dividual in the prosecution of a right does everything 
which the law requires him to do, and he fails to obtain 
his right by the misconduct or neglect of a public officer, 
the law will protect him.” 


Lytle v. The State of Arkansas, 9 How. 314, 
oa2. 


In the third place, the intention of Congress as 
evidenced by an amendment to the Act of June 4, 
1897, as well as the reasons which led to the passage 
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of the Act clearly establish that it was the inten- 
tion of Congress to confer upon the owner of land 
embraced within a forest reservation, a substantial 
right to select other unoccupied public land in lieu 
of the land so included. This makes the present 
ease one wherein each and every principle an- 
nounced in the case of Weyerhaeuser v. Hoyt above 
cited should be applied. If these principles are so 
applied then it will have to be admitted that every 
question in the case at bar has already been deter- 
mined by the court of last resort. 


The Act of June 4, 1897, was amended in 1900, 
which amendment provides that the selections con- 
templated by the Act: 


“Shall be confined to vacant, surveyed, non-mineral 
public lands which are subject to homestead entry not 
exceeding in area the tract covered by such claim or 
patent; provided, that nothing herein contained shall be 
construed to affect the rights of those who, previous to 
October 1, 1900, shall have delivered to the United States 
deeds for lands within forest reservations and made ap- 
plication for specific tracts of lands in lieu thereof.” 


31 Stat. at L. 614. 


The proviso just cited states in language which 
possesses no semblance of ambiguity, that the exe- 
eution of the deed and the making of a selection cre- 
ates a substantial right. To hold otherwise, would 
be to render the provision meaningless. 


Again, the Act of Congress which repealed the 
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Act of June 4, 1897, contained the following pro- 
V1S0: 

“Provided, that selections heretofore made in lieu of 
lands relinquished to the United States may be perfected 
and patents issued therefor the same as though this act 
had not been passed; and if for any reason not the fault 
of the party making the same any pending selection is 
held invalid, another selection for a like quantity of land 
may be made in lieu thereof.” 


33 Stat. at L. 1264, Chap. 1495; U. S. Comp. 
Stats. Supp., 1909, p. 581. 


This proviso merely confirms the intention of 
Congress to confer a subsantial right and needs no 
comment. 

If no such proviso existed, however, and we were 
left entirely dependent upon the Act of June 4, 
1897, itself, it is clearly apparent from the face of 
the Act that Congress intended to eonfer upon the 
owners of land included within a forest reservation 
a substantial right to select other unoceupied pub- 
hie land in lieu thereof. The reasons for the passage 
of this forest lieu selection act were very clearly 
elucidated and expounded by Mr. Justice Lurton in 
the recent case of Roughton v. Knight, 219 U. §. 
Be, 

In this connection we direct the court’s atten- 
tion to the following language of the learned Jus- 
tice: 


“Upon its faee the aet is ncither more nor less than 
a proposal by the government for an exchange of elaims 
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to land unperfected, or lands held under patents, sit- 
uated within the exterior lines of a forest reservation, 
for an equal area of public land subject to entry else- 
where. The reasons for the provision are found in the 
disadvantages which result to such a settler or owner 
who had acquired his lands before the creation of a 
reservation in the public lands surrounding him. He was 
thereby isolated from neighborhood association and de- 
prived of the advantage of schools, churches and of in- 
creasing value to his own land from occupation by others 
of the lands thus devoted to reservation purposes.” 


Roughton v. Knight, 219 U. S. 587, 546; 55 
eid, 326, 327. 


As already stated, it was argued at the hearing 
of the demurrer to appellant’s amended bill of com- 
plaint that the owner of land within a forest res- 
ervation was under no obligation to accept the offer 
covered by the Act of June 4, 1897, and could con- 
tinue, if he so desired, to remain in ownership and 
possession of his land regardless of its imelusion 
within a forest reservation. Carrying this argument 
to its ultimate conclusion, it was contended that the 
holder of such reservation land was not therefore 
deprived of any vested right, and that the action of 
the Secretary of the Interior, with reference to the 
acceptance or rejection of an application for heu 
land was an arbitrary power vested in him by law 
to be exercised at will: and he could bestow upon 
the lieu selector, if he so desired the gratuity which 
the Government offered by virtue of the ct of 
June 4, 1897. Whether Congress by virtue of the 
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Act of June 4, 1897, proposed to bestow upon the 
owner of lands within a forest reservation a mere 
gift or gratuity or whether it intended to confer 
upon him a substantial right of some kind is the vi- 
tal auestion in this case. 

Tf a gratuity was contemplated, however, then 
the Act of June 4, 1897, is a useless statute. It is 
merely an incumbrance upon our books. For if a 
eratuity was contemplated and the Secretary of 
the Interior was vested with the role of a Santa 
Claus to present this gratuity or withhold it at his 
will, the Government would merely have had to pro- 
ceed with the creation of forest reservations and 
bestow the right of selection on those only who in- 
vited and invoked its sympathy. Tf the Government 
intended to relieve those only, whom the Secretary 
should designate, then it need not have passed the 
Act of June 4, 1897. 

To argue that an individual who is deprived of 
a proper and adequate use of his land, but still pos- 
sesses the land, has thereby lost nothing, is to ar- 
gue that since matter is indestructible, the man 
whose house has been destroyed by fire has lost 
nothing, because he still possesses all of its original 
elements in the farm of ashes. 


The very fact that Congress passed and put mto 
effect the Act of June 4, 1897, establishes bevond 
any possible doubt its own recognition of the depri- 
vation which would result to an owner of land 
within a forest reservation, and its intention to 
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grant him in lieu thereof not a vague, mythical, in- 
choate right to obtain land elsewhere, but a definite, 
fixed and substantial right to select any other land 
which might be open to entry. Congress, of course, 
realized the isolation which would result from the 
barrier of a forest reservation. The deprivation of 
schools, churches, occupation and association by 
others and of all things which tend to give value to 
land, must inevitably follow the creation of such 
a barrier. It is a matter of common knowledge of 
which all courts will take judicial notice that many 
a tract of land within close range of a densely popu- 
lated city, is valueless because of its inaccessibility. 
To deprive an individual of the value and use of his 
land is a greater deprivation than to deprive him 
of the land itself. In the latter instance he is de- 
prived of the naked commodity, but no obligations 
flow from the deprivation, while in the first instance 
he still possesses the commodity, but has in addition 
thereto the constant expense of repair, keep and 
maxes. - 


it is therefore the contention of the appellant 
that the Act of June 4, 1897, conferred upon all 
owners of lands within forest reservations a sub- 
stantial right to select in lieu of the land of which 
they were deprived any vacant, unoccupied land 
within the public domain, and that when, as in the 
case at bar, a selection of the lieu land has once 
been made, there is thereby initiated a right and 
interest of which the selector can not thereafter 
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be deprived save by his own failure to conform to 
the requirements of the statute from which this 
right emanated; that from the date of the initiation 
of this right the land over which the right has been 
exercised is thereby segregated from the public 
domain to the exclusion of all other interests pend- 
ing the decision of the governmental officer in whom 
is vested the power of approval or rejection, if such 
approval is necessary; that when such power of ap- 
proval or rejection is once invoked he is bound to 
determine not whether the lieu selector should be 
given a preference over a subsequent entryman, but 
whether the lieu selector has in all respects con- 
formed to the law, for as stated by Mr. Justice 
White in the case of Weyerhaeuser v. Hoyt: 

“The requirement of approval by the secretary con- 
sequently imposed on that official the duty of determin- 
ing whether the selections were lawful at the time they 
were made, which is inconsistent with the theory that 


any one could appropriate the selected land pending the 
action of the secretary.” 


Weyerhaeuser v. Hoyt, 219 U. 8. 380, 388; 
do L. Ed. 258, 261. 


The language last quoted is directly in conflict 
with the following language of the Secretary upon 
which the appellee’s entire title is based: 

“It is believed that these applications might have been 
allowed not as a matter of right but in the discretion of 
the Secretary of the Interior, and if the instructions of 
the secretary had been carried out it would have been 
done! ea 


Appellant’s Transcript of Record, page 34. 
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Furthermore, the Secretary’s final holding in 
this particular was not only in direct conflict with 
the holding of the Supreme Court as just cited, but 
in direct conflict with his own prior holdings and 
rulings in approving the selections in question upon 
two different occasions. 


The question to be determined in this case pre- 
sents not only a far reaching proposition involving 
thousands of acres of the public land, but presents 
in addition a Federal question, such as to warrant 
an appeal to the Supreme Court of the United 
States. As above stated, the determination of the 
rights here involved depend upon whether or not 
the Act of June 4, 1897, confers a substantial right. 
A construction of this Act, which would support the 
eontention of the appellant that the statute does 
confer a substantial right to select lands in lieu of 
lands Jost within a forest reservation, would sus- 
tain the right of the appellant to maintain the 
present suit, and on the other hand a construction 
of the same Act to the effect, as maintained by the 
Secretary of the Interior, that under it the allow- 
ance of a selection is within his discretion, would 
defeat the present suit. Under such circumstances 
it is held that a Federal question is presented: 


“If the case made by the plaintiff be one which de- 
pends upon the proper construction of an act of Con- 
gress, with the contingency of being sustained by one 
construction and defeated by another, it is one arising 
under the laws of the United States. Doolan v. Carr, 
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125 U. S. 618 (31 L. Ed. 844); Cooke v. Avery, 147 U. S. 
375 (37 L. Ed. 209).” 
Northern Pacific Railroad Company v. Soder- 
berg, 188 U.S. 526, 528: 47 L. Ed. 575. 581. 
The few cases in which this question is now 
presented to this court for determination, consti- 
tute but a very small part of the instances wherein 
the same difficulty has arisen throughout the entire 
United States. The injury which the appellant in 
this case has suffered is undoubtedly very small in 
comparison to the injuries which have been suffered 
by many poor people whose entries have been em- 
braced within forest reservations. The trial court 
in the case at bar in his endeavor to distinguish the 
doctrine laid down in the ease of Lytle v. State of 
Arkansas above cited, to the effect that whenever 
an individual in the prosecution of a right has con- 
formed to all the requirements of the law, he should 
not he deprived of his rights by virtue of the er- 
roneous action of any governmental officer, ar gued 
that this doctrine applied only in cases of homestead 
and pre-emption entries, upon the theory that the 
government had always been tender as regards the 
rights of such entrymen. (Transcript of Record, 
page 21, in Case of Daniels v. Wagner, No. 22 ie) 
Such argument limits itself to the narrow 
confines of the present cases. The effect of the 
ruling to be here announced and the construction to 
be adopted cannot be limited to this appellant. Sim- 
ply because there is nothing in the present case to 
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show that this appellant made a homestead entry 
on the base lands involved in this case does not go 
to prove for a single moment that many homestead 
entries have not been made upon lands which are 
now embraced within forest reservations. Further- 
more, there is nothing in the present case to show 
that the forest reservation land here involved was 
not originally taken up as a homestead entry. It 
therefore logically follows that in the determina- 
tion of the question here involved it is, theoretically 
at least, homesteader against homesteader, and such 
being the case how can it be logically argued or 
legitimately held that the rule which protects the 
homesteader in one instance, where he has been de- 
prived of rights which he has legitimately earned 
by conforming to the law, should not be applied in 
other instances where he has lost a vested right? 


It is indeed a sad spectacle to travel through a 
forest reservation and see a few isolated homestead- 
ers who have made their entries in hopes of future 
increases in value by virtue of neighborhood asso- 
ciations, now entirely cut off not only from asso- 
ciations contemplated but from all associations. To 
allow the rule of law which has been adopted in this 
case to remain in effect is to hold that many of 
these unfortunate entrymen, whose rights have 
been thus jeopardized aud whose future has been 
blighted, can only obtain relief as the arbitrary will 
of the Interior Department may direct, regardless 
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of the act of Congress in passing a statute for their 
protection. 

In fact, to confirm the decree in the present case 
is to hold that the owner of land within a forest 
reservation who has deeded his interest back to the 
United States under and in accordance with the pro- 
visions of the act of June 4. 1897, can, if the Secre- 
tary of the Interior so desires, be prevented from 
ever selecting any other public land in lieu of that 
which he has deeded to the government. He might 
attempt to make a selection today which the secre- 
tary could deny tomorrow, and so on without end. 
The opportunity which this would open for the jug- 
gling of such rights is a fact which becomes ap- 
parent by merely attempting to put into practice 
the doctrine which the decree of the lower court 
establishes. It may be that such a case is an iso- 
lated and extreme one, but by such extreme cases 
the practical effect of a ruling may be oftentimes 
best tested. 

It may be contended that these observations are 
not applicable to the case at bar, but courts whose 
decisions are of such far-reaching effect as are the 
holdings of this court, must take such matters into 
consideration in adopting and laying down a rule 
of property which is to affect so many individuals, 
as will be affected by the decision which is to be 
rendered herein. 


In view of these considerations and in view of 
the further consideration that the question here pre- 
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sented is clearly a federal question, we respectfully 
urge that these questions and propositions of law be 
certified by this court to the Supreme Court of the 
United States as provided by section 239 of the Act 
Oi ewfarch 3, 1911, 36 Stat. at L. 1157. 


Respectfully submitted, 


PLATT & PLATT, 
Solicitors for Appellant. 
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STATEMENT OF THE CASE 


This is a suit for decree declaring the appellee, 
Dineen, a trustee holding the legal title to certain real 
property described in the complaint in trust for the ap- 
pellant. The appellant seeks to have the said appellee 
declared a trustee on the ground that the officers of the 
Land Department of the United States Government 
caused the patent to said land to issue by reason of an 
error in law and that the appellant was rightfully en- 
titled to have the said patent issue to him instead of 
issuing to the patentee. A demurrer was interposed to 
the bill of complaint of the appellant in the court below 
and was sustained on the ground that. the bill of com- 
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plaint did not state facts showing the appellant to be 
entitled in equity to the relief prayed for. 


The case comes before this Court therefore upon the 
demurrer to the complaint, and it’is necessary to exam- 
ine the allegations of fact in the complaint only. There 
is incorporated in the complaint the complete decision 
of the Interior Department, which the appellant al- 
leges is erroneous by reason of a mistake of law. There- 
fore, for the purpose of this hearing, the findings of 
fact in the said decision of the Secretary are conclu- 
sive as to the questions of fact. 


These, briefly, are as follows: 

On January 28, 1902, the lands involved were se- 
lected by the State of Oregon as school indemnity lands. 
But prior to the date of selection they were sold by the 
State to the appellant’s predecessor in title. Most of 
the applicants to purchase lands from the State upon 
whose supposed interests claim was made were not per- 
sons in being, but were fictitious persons usually desig- 
nated as “Dummies.” The base upon which said selec- 
tions were made was invalid, and the lists were can- 
celled in March and August, 1904. While, however, 
the lists were still pending and un-cancelled of record, 
on February 8, 1904, the appellant made application 
to select the land in controversy under the provisions of 
the Act of June 4, 1897. His selection was rejected 
by the local officers of the Lakeview, Oregon, Land 
District. The land officers based their rejections upon 
the ground that the selection was in conflict with cer- 
tain homestead, and timber and stone applications for 
the same lands, and on appeal to the Commissioner of 
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the General Land Office the action of the Register and 
Receiver was affirmed, the Commissioner giving as a 
further reason and justification for the rejection that 
lieu selections were presented at the local land office prior 
to the cancellation of the State indemnity school selec- 
tions and prior to the filing of the State’s relinquish- 
ments. 


The State of Oregon executed relinquishments to 
this land in question under its schoo] indemnity selection 
lists, and these relinquishments were filed in the Lake- 
view Land Office. The time of filing of which is one 
of the questions of fact in dispute. The relinquishments 
bear the notation that they were filed in the local Land 
Office on February 10, 1904, and therefore at a time 
subsequent to the attempted scrip selections of the ap- 
pellant and the Local Officers and Commissioner of 
the General Land Office found that the relinquishments 
were filed on said date. The Secretary of the Interior 
in reviewing the findings of the Commissioner of the 
General Land Office and the Officers of the Local 
Land Office, held that this fact was not necessarily 
controlling in arriving at a decision, but stated that 
in his opinion the relinquishments in question were filed 
at the same time the scrip applications were filed. It 
is submitted, however, that this is not a finding of fact 
by the Secretary and conclusive on the contesting 
parties for the reason that, as stated in his decision, 
he did not consider the fact necessarily controlling and 
his decision was reached without regard as to whether 
or not the scrip applications and relinquishments were 
filed on the same date. 
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The relinquishments were forwarded to the Com- 
missioner of the General Land Office and, by letter 
“G,” on March 7, 1904, the Commissioner advised the 
Register and Receiver of the Lakeview Land Office 
that the relinquishments had been received at Wash- 
ington and accepted and the lists cancelled March 7, 
1904, and directed the Register and Receiver as fol- 
lows: “You will make due notation hereof on your 
records leaving said lands open to entry by the first 
legal applicants.” 


Subsequent to the filing of the relinquishment of 
the State and to the acceptance thereof by the Com- 
missioner of the General Land Office. and the notation 
thereof on the records of the Lo: and Office at Lake- 
view, Oregon, said appellee to whom later patent was 
issued by the Government to the lands in question, 
made application for the lands at the Local Land 
Office and his filing was accepted. At the time the fil- 
ing was made and accepted the land covered thereby 
and which is the subject of this suit was surveyed un- 
appropriated and public land of the United States, 
free and open to entry and settlement, the Local Offi- 
cers having rejected the scrip application of the appel- 
lant Daniels and in the interim the State’s relinquish- 
ment having been accepted and noted on the record, 
and the Local Officers having been instructed to ac- 
cept entries therefor. 

Various proceedings were thereafter had in the 
Land Department before the Local Officers, the Com- 


missioner and the Secretary of the Interior, all of which 
were ew parte, the entrymen of record not being noti- 


. 
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fied of the proceedings nor made parties. On August 
10, 1907, the Secretary of the Interior instructed the 
Commissioner to order a hearing to the end that a full 
and further investigation might be made into the whole 
matter and the Commissioner was expressly advised 
that the various decisions of the Land Department 
should in no wise embarass his action in the premises. 
A hearing was accordingly ordered and due notice was 
given to all parties concerned. This was the last hear- 
ing before the Local Land Office in this matter. “The 
Local Land Office found that the case was not similar 
in all respects to that of the Oregon and California 
Land Co. (33 L. D., 595) ; that in that case there were 
no intervening rig... _ sequities of other parties, while 
in the case under consideration the lands had been en- 
tered by bona fide settlers or purchasers, to many of 
whom final certificates had issued and in some instances 
even Patents had been issued.” The Register and Re- 
ceiver accordingly recommended that the homestead, 
and timber and stone entries of the various parties 
should be allowed to remain intact. The contest 
ultimately reached the Secretary of the Interior and was 
decided by him on February 17, 1910, being the de- 
cision incorporated in and made a part of the bill of 
complaint herein. The Secretary upheld the decision. 
of the Local Officers. The Secretary, after a review 
of the evidence, found that the scrip applications of 
the appellant might have been allowed not as a matter 
of right, but in the discretion of the Secretary of the 
‘Interior, but that the greater equities were with the 
homestead and timber and stone entrymen whose fil- 
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ings were of record, final certificates and even patents 
having issued, and that the Department would not be 
Justified in law in cancelling such entries and filings 
for the purpose of protecting the rights of Daniels in 
the lands. The Secretary said: “It matters not if 
Daniels’ application was in all respects regular and 
might have been allowed when presented. Yet it was 
within the competency of the Land Department to 
dispose of the said lands to other persons and having 
done so, Daniels would not now be heard to question 
the correctness of that disposition.” It is, therefore, 
seen that the Secretary did not find as a matter of fact 
that Daniels’ applications were regular or that he was 
entitled as a matter of right or of law to the lands in 
question. 


As shown by the Secretary’s decision, all proceed- 
ings conducted by the appellant with reference to the 
lands in controversy were ex parte and the appellees 
were first notified and made parties at the hearing held 
May 25, 1908, in the Local Land Office at Lakeview, 
Oregon. Prior to this, however, the entries of the 
various entrymen to the lands in controversy, includ- 
ing appellees, were proceeding regularly to patent with 
no notice of any adverse claims to the lands they were 
seeking to acquire by their various entries. Final re- 
ceipts and even patents had issued prior to the date 
that they were apprised of the contest and made parties. 
In fact, in the case at bar patent had issued to the 
entryman, the appellee, about a year before said hear- 
ing was called, and therefore the Land Department had 
no jurisdiction over the appellee at that time. 


a 
POINTS AND AUTHORITIES. 


I. 


Selections requiring approval by the Secretary of 
the Interior do not create any vested or equitable rights 
in the selector until such approval. 


Cosmos Exploration Co. v. Gray Eagle Oil Co., 
190 U. S. 310. 

Sjoli v. Dreschel, 199 U. S. 564. 

Osborn v. Froyseth, 216 U. S. 571 and 578. 

Wisconsin C. R. Co. v. Price County, 133 U. S. 
511. 

Humbird v. Avery, 195 U. S. 480, 507. 

U.S. v. Mo. ete. Ry., 141 U.S. 358, 374-5. 

Sioux City etc. R. R. v. Chicago Milw. ete. 
ReK., 117 U.S. 406, 408. 

INecOuWPace Ry, Co. v. Parker, 143 U. 5. 37. 

Orde C. Ry. Co. v. U. S. 189 U.S, 108. 


If. 


The doctrine of relation, so called, as applied in 
the case of Weverhaeuser v. Hoyt, 219 U. S. 388, is 
not applicable to the case at bar for the reason that the 
selection of the appellant was rejected by the Local 
Land Officers and was never approved by the Sec- 
retary of the Interior as required by law. 

Campbell v. Weyerhaeuser (C. C. A.), 161 
Fed. 332. 

Shepley v. Cowan, 91 U. S. 337. 

Cosmos Exploration Co. v. Gray Eagle Oil 
Co., 190 U. S. 310. 


8 
If. 


A court of equity will not disturb a patent unless 
the error of law complained of is clear and the facts on 
which it is based have been determined bevond con- 
troversy. 


Durango Land & Coal Co. v. Evans, 80 Fed. 
431. 

Lee Marchel v. Teagarden, 152 Fed. 662. 

O’Reilly v. Maxon, 118 Pac. 486. 

Hastings & Co. v. Whitney, 132 U. S. 357. 

Leonard v. Lenox, 181 Fed. 760. 

Carroll v. Safford, 3 Howard, 441, 460. 

Marquez v. Frisbie, 101 U. S. 478. 

Quinn v. Chapman, 111 U. S. 443. 

U. S. v. Land Grant Co, 31 US. Bie 

Garnet v. Jenkins, 8 Peters 75; 8 L. Ed. 71. 

Muller v. Kerr, 7 Wheaton 1; 5 L. Ed. 381. 


IV. 


The Act of June 4, 1897, is an offer by the Govern- 
ment to exchange lands with the selector and creates no 
rights in the selector until the offer is accepted by the 
Government by the approval of the selection by the 
General Land Office. 


Roughton v. Knight, 219 U. S. 544; 55 L. Ed. 
326. 

Comos Exploration Co. v. Gray Eagle Oil Co., 
190 U. S. 310; 104 Fed. 20 (C. C.) +112 Fed. 
A (CEC. Aa 
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Minnesota v. Itaska Lumber Co., 111 N. W. 
276 (Minn.). 

Wm. E. Moses, 33 L. D. 333. 

Clearwater Timber Co. v. Shoshone County, 
Idaho, 155 Fed. 624. 

Wm. F. Tevis, 29 L. D. 575. 

Rules and Regulations Governing Forest Res- 
ervations, Rule 18, 24 L. D. 593. 


V. 


The power of the General Land Department to 
approve selections is not merely ministerial, but judicial 
and gives power to decide between equities. 

Williams v. U. S. 188 U. S. 514, 523-4. 
Brown v. Hitchcock, 173 U. S. 478. 
C. & O. Land Co. et al., 33 L. D. 600. 


VI. 


The policy of the Federal Government in favor of 
settlers upon public lands is liberal and it recognizes 
their superior equity to become purchasers of a limited 
extent of land comprehending their improvements over 
that of any other person. 

Clements v. Warner, 24 How. 394-397. 
Ard v. Brandon, 156 U. S. 537-542. 


VII. 


The Secretary’s decision, which the appellant con- 
tends is erroneous, is attached to the complaint and 
made a part thereof and is controlling wherever its 
findings differ from the allegations in the complaint. 


Greenameyer v. Coate, 212 U. S. 443. 
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VIII. 


The final conclusion and decision as to the ultimate 
facts reached by the Secretary of the Interior is the 
authoritative decision of the Department and binding 
upon the parties and supersedes other decisions reached 
preliminary thereto. 

Potter v. Hall, 189 U. S. 292, 301. 
Greenameyer v. Coate, 212 U. S. 442. 
IX. 

(a) The Local Land Officers are required by law 
to reject selections unless they conform to law and 
regulations. 

Chas. H. Cobb, 31 L. D. 220. 
Santa Fe Pac. Ry. Co., 38 L. D. 161. 
Arden L. Smith, 31 L. D., 184. 

(b) In the case at bar the Local Officers rejected 
the scrip application of appellant and the decision of 
the Local Officers in rejecting the said selection was 
approved by the Secretary of the Interior, therefore the 
land in controversy was never segregated from the public 


domain. 


Santa Fe R. R., 33 L. D. 161. 
x 
(a) At the time the appellant attempted to make 
his scrip selection for the land in controversy, on 
February 8, 1904, said land was segregated by the 
State of Oregon School Indemnity Selection and at 


that time the ruling of the Land Department was that 
no entries could be made on a tract of land segregated 
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on the record until the Local Land Officers received 
authority from the Commissioner of the General Land 
Office to cancel the entry of record. Therefore the 
proffered selection was properly rejected by the Local 
Land Officers. 
Circular, July 14, 1899, 29 L. D. 29. 
James v. Germania Iron Co., 107 Fed. 604. 


(b) This rule above stated established by the 
Circular of July 14, 1899, was later changed allowing 
an applicant, upon the presentation of a relinquish- 
ment from the entryman of record, to make an entry 
on the land prior to notification from the Commissioner 
of the General Land Office to cancel the entry of 
record. 

C. & O. Land Co. et al., 33 L. D. 597 (decided 
June 6, 1905). 


(c) The rules and decisions of the Land Depart- 
ment in force at the time a decision or entry is made 
are binding and decisive of the point in issue even 
though said rules or decisions may be later changed. 

James v. Germania Iron Co., 107 Fed. 602. 


OE 
Appellee’s entry on lands in controversy was reg- 
ular and proceeded to patent without notice of appel- 
lant’s ex parte proceedings, and the hearing upon which 
appellant bases his rights in this suit was held many 
months after appellee received patent. Therefore the 
Land Department in said proceedings had no Juris- 


diction over the appellee, and the findings therein are 
not binding on him and this Court has no jurisdiction 
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to bind the appellee by a decree based upon said find- 
ings. 
Brown v. Hitchcock, 173 U. S. 478. 
Neal v. McMullen, 9 L. D. 522. 
Webb v. Laughrey et al., 10 L. D. 304. 
Ferguson v. Hoff, 4 L. D. 492. 
United States ex rel McBride v. Schurz, 102 
U. S. 878; 26 L. Ed. 167. 


ARGUMENT. 


The principle of law invoked by the appellant in 
this suit and by which he seeks redress in a court of 
equity makes it necessary to answer this question: 
“Did the appellant by the proceedings he initiated and 
followed out before the Land Department of the United 
States Government, as detailed in his bill of complaint, 
acquire a vested or equitable interest in the lands in 
controversy prior to the vested interest acquired by 
the appellee who received a patent from the United 
States Government to said lands?’ The appellant 
proceeds upon the theory that when the legal title to 
land is passed from the United States to one party, 
when in equity and in good conscience and by the laws 
of Congress it should go to another, the court will 
convert the holder into a trustee for the true owner 
and compel him to convey the legal title. 

Under the Act of June 4, 1897, the appellant ap- 
plied to the Local Land Office at Lakeview, Oregon, 
to select certain lands, being those in controversy. His 
application to select was rejected by the Local Land 
Officers on the ground that it was in conflict with 
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certain homestead, and timber and stone entries and the 
Commissioner of the General Land Office upheld the 
Local Officers and gave as a further reason for reject- 
ing the scrip application that the lands were covered by 
State School Indemnity selections which had not been 
cancelled of record on said date. It is only necessary 
to say at this time that various proceedings were there- 
after had by the appellant with reference to the rejec- 
tion of his scrip selection and that ultimately the Sec- 
retary of the Interior approved the rejection by the 
Local Land Officers and the lands in question were 
certified for patent and patent duly issued to the 
appellee. Appellant claims that by offering to select 
the lands in question and tendering to exchange there- 
for deed and abstract of title to the lien lands that he 
offered to surrender, thereby he became the equitable 
owner of the lands sought to be selected, notwithstand- 
ing his selection was rejected by the Local Officers and 
the rejection was later affirmed by the Secretary of 
the Interior. 


The doctrine appellant seeks to invoke provides 
that in order to have the patentee from the Govern- 
ment declared a trustee for the person claiming the 
equitable interest in the land in question there must in 
fact be a double sale by the Government—one to the 
selector whose application was rejected, and the other 
to the patentee, and that the sale to the said selector 
must have been complete in every respect other than 
by securing the patent to the land. Does the appellant 
in the case at bar fall within this rule? 


It is submitted that the appellant has not brought 
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himself within this rule. He seeks authority for his 
position in the decisions of the courts with reference 
to indemnity selections by railroads. He contends, as 
set forth in point LV of his brief, that the filing of a 
lieu selection segregates the land upon which the filing 
is made from the public domain: and cuts off all in- 
tervening and subsequent rights as against the lieu 
selector and cities as authority therefor the case of 
Weyerhaeuser v. Hoyt, 219 U. S. 380, and Santa Fe 
Pac. Ry. Co., 41 L. D. 96. It is submitted that these 
cases do not uphold the appellant in the stand he has 
taken. It has been the uniform rule established by the 
United States Supreme Court that the mere filing of an 
indemnity selection list does not create in the selector an 
equitable or vested interest. Reference to the decided 
cases clearly show this. In New Orleans Pac. Ry. Co. v. 
Parker, 143 U.S. 57, the Court said: 
“As to lands within the indemnity limits, it has 
always been held that no title is acquired until the 


specific parcels have been selected by the grantee 
and approved by the Secretary of the Interior.” 


And in the case of Humbird v. Avery, 195 U. S. 
507, the Court held: 

“No title to indemnity lands is vested until the 

selection be made by which they are definitely 


ascertained and the selection made approved by the 
Secretary of the Interior.” 


And again in Wisconsin Central Railway Co. v. 
Price County, 133 U. S. 512, the following rule was 
enunciated: 


“Until the selections were approved there were 
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no selections in fact, only preliminary proceedings 
taken for that purpose, and the indemnity lands 
remained unaffected in their title. Until then 
the lands which might be taken as indemnity lands 
were incapable of identification. ‘The proposed se- 
lections remained the property of the United States. 
The Government was indeed under a promise to 
give the company indemnity lands in lieu of what 
might be lost by the causes mentioned, but such 
promise passed no title and until it was executed, 
created no legal interest which could be enforced 
in the courts.” 


And in the case of Sjoli v. Dreschel, 199 U. S. 565, 
the following language was used: 


“No rights to lands within the indemnity limits 
will attach in favor of the railroad company until 
after selections made by it with the approval of 
the Secretary of the Interior. That up to the time 
such approval is given, lands within indemnity 
limits, although embraced by the company’s list of 
selections, are subject to be disposed of by the 
United States or to be settled upon and occupied 
under the preemption and homestead laws of the 
United States, and the Secretary of the Interior 
has no authority to withdraw from sale or settle- 
ment lands that are within indemnity limits which 
have not been previously selected with his approval 
to supply deficiencies within the place limits of the 
company’s road.” 


A portion of the above language covering the point 
under discussion was cited and approved in the case of 
Osborn v. Froyseth, 216 U. S. 578. It is, therefore, 
seen that the rule of the Supreme Court of the United 
States is firmly established that the mere filing of an 
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indemnity list does not create an equitable title in the 
selector. Counsel contends, however, that the case of 
Weyerhaeuser v. Hoyt, 219 U. S. 880, decided Feb- 
ruary 20, 1911, overrules this long established doctrine 
and establishes a new doctrine firmly opposed to the 
old. It is submitted that such is not a correct in- 
terpretation of the Weyerhaeuser case. The Court 
said that the decision reached was not contrary to the 
Sjoli case. The Court said: 
“The doctrine thus affirmatively established by 
this court as we have said has been the rule applied 


by the Land Department in the practical execution 
of land grants from the beginning.” 


Weyerhaeuser v. Hoyt, 219 U. S. 391. 


As said by the Court, the point up for decision in 
the Weyerhaeuser case was, “to determine whether the 
land Department erred in deciding that a filed list of 
selections was, after approval, paramount to a subse- 
quent application to purchase,” and the Court held, by 
invoking the doctrine of relation, that if such a list was 
afterwards approved it would be paramount to subse- 
quent applications. 


It is at once apparent that the case at bar is lacking 
in the very element upon which the Court based its 
decision in the Weyerhaeuser case. For, as above 
quoted, the question in the Weyerhaeuser case was: 
“Is a filed list of selection in a land grant after ap- 
proval paramount to a subsequent selection?” In the 
Weyerhaeuser case the railroad company filed its in- 
demnity list which was approved by the Secretary of 
the Interior and patent duly issued and the Court, 
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in applying the doctrine of relation, held that since the 
selection was approved, the approval would relate 
back to the date of its original filing and thus cut out 
subsequent entrymen; whereas in the case at bar ap- 
pellant’s scrip application was rejected by the Local 
Land Officers and the rejection was approved by the 
Secretary of the Interior so that the very element of 
approval which becomes necessary to create an equitable 
title, and thus invoke the doctrine of relation, is lacking. 


It is further urged that the doctrine established in 
the cases bearing upon indemnity selections is not 
applicable to the case at bar for the reason that a 
selection under the Act of June 4, 1897, is entirely 
different from an indemnity selection, the one being in 
the nature of a grant and the other nothing more than 
a mere offer to exchange, which will be hereinafter more 
fully discussed. Appellees are confident in their con- 
tention that the decision of the learned Judge in the 
Court below is correct and that it is entirely in accord 
with the conclusions reached both in the Sjoli case and 
the Weyerhaeuser case. 


As hereinbefore stated, the doctrine upon which the 
appellant seeks to base his contention that the mere 
offer to select under the Act of June 4, 1897, created 
in him a vested right, is based entirely upon the con- 
clusions reached in considering indemnity selections 
under railroad granting acts which, it is contended, are 
not at all parallel. 


The Weyerhaeuser case upon which counsel for ap- 
pellant places so much reliance and devotes eight pages 
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and a half of his argument to excerpts therefrom, 
holds: 
“It is beyond dispute on the face of the granting 
Act of July 2, 1864, c. 217, 13 Stat. 365, 367, and 
of the joint resolution of May 31, 1870, c. 67, 16 
Stat. 378, extending the indemnity limits, that it 
was the purpose of Congress in making the grant 
to confer a substantial right to land within the 
indemnity limits in lieu of lands lost within the 
place limits.” 


Weyerhaeuser v. Hoyt, 219 U. S. 387. 


It is thus seen that the Court in that case construed 
the right of the railroad company to indemnity selec- 
tions as a right in the nature of a grant and a sub- 
stantial right, for indeed it was a substantial right, 
bemg given to the railroad company for a valuable 
consideration—the construction of a railroad—and this 
right to select the lands lost by reason of prior appro- 
priation was a vested right and one which the Congress 
or the Courts could not deprive the holder of. It was 
not comparable at all with the offer of the Government 
under the Act of June 4, 1897, to allow lieu selections. 
The same Court in the case of Roughton v. Knight, in 
considering the Act of June 4, 1897, said: 

“Upon its face the Act is neither more nor less 


than a proposal by the Government for an ex- 


change of claims to land unperfected or lands held 
under patents situated within the exterior lines of 
a forest reservation, for an equal area of public 


lands subject to entry elsewhere.” 


Roughton v. Knight, 219 U. S. 546. 
This right given under said Act last referred to was 


19 


in fact a mere gratuity by the Government; was not 
based upon any valuable consideration and was not 
given in return for anything of value moving to the 
United States. It was entirely within the power and 
competency of Congress to withdraw the offer at any 
time. It attached to no specific lands and gave to 
persons desiring to avail themselves of its benefits no 
rights whatsoever until the Government, by the officers 
it had designated for the purpose, had accepted the 
offer to exchange lands under the provisions of said 


Act. 


However, the Act of June 4, 1897 has been definite- 
ly construed and the very point in issue has been de- 
cided and, it would seem beyond a question, in the late 
ease of Cosmos Exploration Co. v. Gray Eagle Oil Co., 
190 U. S. 310. In that case the complainant’s grantor 
selected the land in controversy under the Act of June 
4, 1897, and complied with all the provisions of said 
Act with reference to said selection and his selection 
was duly accepted and received, and entered on the 
official records of the Land Office, and the complainant 
alleged that thereby he as grantee of the selector be- 
came vested with a complete equitable title to the land 
so selected, and was thereupon and thereby entitled 
to receive a patent for the land from the United States 
im pursuance of that selection. ‘The defendants as- 
serted that the land remained subject to entry, selection 
and purchase as mineral land and the complainant 
brought the suit to have his equitable title to the land 
protected by the Court and also to have the rights of 
the contesting parties finally adjudicated by a decree 
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of the Court. The Court held that it did not have 
jurisdiction to determine who was entitled to patent 
prior to the issuance of patent, but said: 

“But assuming that the question of issuing a 
patent is still and properly before the Land De- 
partment, the complainant avers that it has an 
equitable title to the land which will be protected 
by the courts. Whether the complainant has a 
full, complete and equitable title to the land is 
dependent upon considerations hereinafter stated.” 

Cosmos Exploration Co. v. Gray Eagle Oil 

Co., 190 U. 8. 308. 


The Court then proceeded to determine whether or 
not the complainant had an equitable title to the land 
in question and as a result of this determination de- 
cided the rights acquired by the selector under the Act 
of June 4, 1897, making application to select, prior to 
the time of the approval of the selection by the Sec- 
retary. Counsel for appellant states that this decision 
was mere dicta. It is submitted that the decision was 
not dicta, but was the very question before the Court 
for decision. It has long been established that while 
the Courts will not usurp the judicial right of the 
Land Department to decide questions of fact prior to 
the ultimate adjudication of the questions involved by 
the investigation of the Land Department, yet it will 
take jurisdiction to protect the equitable rights of the 
complainant in the lands in question prior to a decision 
by the Land Department and this was the very thing 
that was done in the case referred to as shown by the 
quotation above. ‘There was no contention in the 
Cosmos case that the Court did not have jurisdiction 
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to protect the equitable title to the land, if any, rest- 
ing in the complainant. Had the Court determined 
that the complainant had an equitable title, it would 
have proceeded by its decree to protect the same. 


Therefore its decision as to whether or not the com- 
plainant acquired an equitable title to the land merely 


by filing his selection was the very point at issue and 
the decision of the Court thereon is conclusive. 


The Court held that under the Act of June 4, 1897, 
the Local Land Office Officials had no authority to 
pass upon an application to select lieu lands and that 
the presentation of an application created no equitable 
rights in the selector prior to a favorable approval of 
the Land Department. Counsel for the complainant 
in that case made the very claims that counsel makes 
in the case at bar, as set forth on page 311 of the re- 
port of the Cosmos case to the effect that the com- 
plainant became the equitable owner of the lieu land 
selected because he had relinquished his title in fee to 
the United States and selected in lieu thereof vacant 
lands and had complied with all of the conditions of 
the said Act; ‘and, further the Local Officers had ac- 
cepted and received and filed his deed and his affidavit 
and had duly entered the selection upon the official 
records of the Land Office and had recited that the 
land was free from conflict and that there was no 
adverse filing entry or claim thereto. ‘These elements 
were conspicuously lacking in the case at bar for the 
application for selection by appellant was rejected by 
the Local Land Officers. Complainant in the Cosmos 
case then asserted, as does counsel in this case, that 


22 


complainant had done all that it reasonably could do. 
That nothing remained on its part to do and that when 
such is the case equitable title vests and that it is en- 
titled to the protection of a court of equity to preserve 
and defend the title acquired. Counsel further con- 
tended, as does counsel in the case at bar, that the Act 
of June 4, 1897, constituted a standing offer on the 
part of the Government to exchange lands. And that 
whenever a selector relinquished to the Government a 
tract in compliance with the Act, and made a selection 
of lands in lieu thereof, such offer of the Government 
thereupon was accepted and fully complied with, and 
that an equitable title to the selected land became 
thereby vested in the selector. It is thus seen that all 
of the contentions urged by counsel in the case at bar 
were urged in the Cosmos case, but the Court, speak- 
ing through Mr. Justice Peckham, held: 


“But even the complete equitable title asserted 
by complainant must, as it would seem, be based 
upon the alleged right of the Local Land Officers 
to accept the deed and approve the selection, even 
though such approval may be thereafter the sub- 
_Ject of a review in the nature of an appeal from the 
action of the Local Officers. There must be a de- 
cision made somewhere regarding the rights as- 
serted by the selector of land under the Act before 
a complete equitable title to the land can ewist. 
The mere filing of papers cannot create such a 
title. The application must comply with and con- 
form to the statute and the selector cannot decide 
the questions for himself.” 

Cosmos Exploration Co. v. Gray Eagle Oil 


Company, 190 U. S. 811. 


23 


(The italics do not appear in the decision.) 
And again: 


“There must be some decision upon that ques- 
tion (the question as to whether or not the selector 
has complied with the terms of the Act) before any 
equitable title can be claimed—some decision by an 
officer authorized to make it.” 

Cosmos Exploration Co. v. Gray Eagle Oil Co., 

190 U. S. 313. 


The Court therefore held that the complainant 
had not acquired an equitablé title and therefore had 
no standing in Court. It will be noted as above re- 
marked that the Cosmos case was even stronger 
favor of appellant Daniels’ position, than the one at 
bar for the reason that the lieu selection of the com- 
plainant in the Cosmos case had been accepted by the 
Local Land Officers whereas in the case at bar the 
selection was rejected. 

Counsel relies upon certain expressions in the 
opinion of Judge Ross in Olive Land Co. v. Olmstead 
(C. C.) 108 Fed. 568. But as was said by the learned 
Judge in the subsequent Cosmos case (C. C.) 104 Hed, 
41, the said language was based upon an entirely dif- 
ferent set of facts than those propounded in the Cosmos 
case, namely, that the former decision was made with- 
out respect to the rules promulgated by the Land De- 
partment for the administration of the Act of June 4, 
1897; and held that a selector under said Act acquired 
no equitable rights merely by making his selection, but 
the selection must first be approved by the Commis- 
sioner of the General Land Office. 
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The Act of June 4, 1897, was a mere offer by the 
Government to exchange certain of its lands for lands 
within forest reserves. As an offer, it rests upon the 
same foundation as any offer of a private individual 
in the conduct of business affairs. No rights were 
acquired by any one by reason of the offer. No valu- 
able consideration was given therefor. The Govern- 
ment established the procedure by which said offer 
could be accepted, that was that before it became bind- 
ing upon the Government it must be approved by the 
Secretary of the Interior. Until such approval the 
selector acquired no vested interest in the lands sought 
to be selected. In addition to the Cosmos case clearly 
establishing this principle of law (see 190 U. S. 309), 
the late case of Roughton v. Knight reviews the prior 
decisions and says: 


“To take advantage of the proposal contained 
in.this Act the applicant must select the land he 
wishes to receive in lieu and file a sufficient relin- 
quishment of land within a forest reserve. Man- 
ifestly there must be an acceptance of the relin- 
quishment by some one authorized to decide upon 
its sufficiency and an assent to the particular selec- 
tion made in lieu thereof.” 


Roughton v. Knight, 219 U. S. 547. 

in the case at bar there was no acceptance of the 
relinquishment, the selection was not accepted, and there 
was no assent to the particular selection made in lieu 
thereof by anyone. The Local Land Officials rejected 
it and the Secretary of the Interior likewise rejected it. 
There being no acceptance of the selection by the Local 
Land Officers and no approval by the Commissioner or 
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the Secretary, but on the contrary a disapproval, the 
case presents no basis for the application of the doctrine 
of relation as applied in the Weyerhaeuser case and 
therefore finds no support in that decision. 


The uniform rulings in the administration of the 
Land Department were and are that the Local Officers 
should and are required to reject selections unless they 
conform to law and regulations. (Chas. H. Cobb, 
31 L. D., 220.) At the time the appellant made ap- 
plication or tendered his scrip selection for the land 
in controversy, it was covered by the State of Oregon 
school indemnity lists uncancelled of record. It is true 
that these lists were void by reason of invalid base, but 
the rulings of the Department had held, and it was 
controlling in the case, that such entries pending seg- 
regated the land. It had also been established by the 
Circular of July 14, 1899, Rule 18, 29 L. D., 29, that 
no application should be received or no rights recog- 
nized or initiated by the tender of an application for 
a selection of land embraced in an entry of record 
until such entry should be cancelled upon the records 
of the Local Land Office; and it was a uniform ruling 
m accordance therewith that until the Local Land 
Office received notice from the Commissioner of the 
General Land Office that an entry of record had been 
cancelled by relinquishment or otherwise, no entry 
should be received for the land covered by the entry. 
Therefore at the time complainant offered to select the 
lieu lands in controversy under the law as it then ex- 
isted, his selection was clearly not entitled to be re- 
ceived by the Local Land Officers under said ruling. 
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The said ruling continued to be the law until the de- 
cision of the C. & O. Land Co. et al., was made on 
June 6. 1905 (83 L. D. 597), and as was said in 
James v. Germania Iron Co., 107 Fed. 602, the rules 
and decisions of the Land Department in force at the 
time a decision or entry is made are binding and de- 
cisive of the point in issue even though said rules or 
decisions may be later changed. In accordance with 
this ruling the Commissioner of the General Land 
Office upheld the rejection of the appellant’s scrip ap- 
plication by the Local Land Officers on the ground 
that the State’s school indemnity selections were en- 
tries of record uncancelled at the time appellant made 
his serip application. And it is submitted that under 
the ruling as entablished in 29 L. D., 29 and which 
continued to be the law until June 6, 1905, long after 
appellant had attempted to make his scrip selection, 
the rejection was the only action the Local Officers 
could have taken under the conditions as they existed. 
Therefore, the appellant’s premature application, being 
rejected, gave him no rights in the Jand. 


It is contended that on this ground alone the de- 
cision reached by the Secretary of the Interior in this 
matter and the issuance of patent to the appellee is de- 
cisive of the case, regardless of any construction that 
might be placed upon the Act of June 4, 1897. 


The equitable doctrine of having a patentee de- 
clared to be the trustee for a person to whom patent 
should have issued except by reason of an erroneous 
application of the law, does not apply to the case at bar 
for the following reasons: 
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As hereinbefore stated, the authorities clearly es- 
tablish with reference to this principle of law that there 
must be privity between the United States and the 
claimant, that is a contractural relationship must have 
been entered into. The Government must have taken 
such steps so as to have become bound to convey the 
Jand in question to the complainant and at a time prior 
to any other rights being acquired in the land by other 
persons. (Carroll v. Safford, 3 How, 441, 460.) 
But in the case at bar no such relationship existed. 
The complainant’s scrip selections were rejected by 
the Local Officers and they were never approved by the 
Department and therefore clearly the complainant has 
not brought himself within the operation of the prin- 
ciple he seeks to invoke. A case on all fours with the 
one at bar is Campbell v. Weyerhaeuser, decided in 
the Circuit Court of Appeals, 8th Circuit, April 17, 
1908, 161 Fed. 332. In that case the complainant, 
Campbell, repeatedly offered to the Land Department 
his application to enter the lands which he claimed, 
before the railway company’s selection for indemnity 
Jands, which had been made prior to his application, 
was approved by the Secretary of the Interior, but the 
Officers of the Land Department rejected his applica- 
tion each time and refused to permit him to enter the 
land. He never entered the land nor paid for it and 
his right to buy it was never recognized by the United 
States and he never was in privity with the United 
States. And for that very reason the Court reached 
an opposite conclusion to that reached in the case of 
Weyerhaeuser v. Hoyt, argued at the same time. In 
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the Hoyt case the Court held that the entryman, 
James, who had made application under similar con- 
ditions, but whose application had been received, had 
the prior right to the land. This decision, however, 
was later reversed. But in the Campbell case the 
Court held that the fact that Campbell's application 
had been rejected was fatal to his suit in equity, hold- 
ing that the doctrine appellant seeks to invoke here 
did not apply. In the course of his opinion the Court 
said: 

“One who has never by acceptance of a grant, 
or by settlement and improvement, or by occupancy, 
or by entry, or by payment, placed himself in 
privity with the United States in title before a 
patent issues to another, may not maintain a bill in 
equity to charge the title under the patent with a 
trust in his favor.” 


Campbell v. Weyerhaeuser, 161 Fed. 332 (C. 
CA.) 


Here the learned Judge cited a number of au- 
thorities in support of the decision and then continued: 


“The indispensable basis of a suit in equity to 
charge the legal title to land under a patent is 
an equitable interest in the land in the complainant 
which is superior to the legal title in the defendant. 
The right under the general land laws of every 
qualified citizen to enter any tract of land open to 
entry thereunder is not, and no one can convert it 
into, such an interest in land by making an ap- 
plication to purchase which the Officers of the 
Land Department unlawfully deny. The right to 
an allowance of such an application is a privilege 
merely, and not an equitable interest or title. The 
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applicant acquires no equitable interest in the land 
by his application and its denial, and in the absence 
of such an interest no suit in equity can be main- 
tained. Irreparable injury is conclusively presumed 
from the refusal of one to perform his contract to 
convey real property, and it is upon that ground 
that suits in equity to charge titles under patents 
with trusts for vendees and grantees are maintained; 
but there is no presumption of irreparable injury 
from the unlawful refusal of the Government to 
sell land in which the applicant has secured no 
equitable interest, and hence such a refusal will not 
sustain a bill in equity. The applicant pays nothing 
for the tract he is refused permission to buy, his 
loss by the refusal is measurable in damages, he 
may purchase another tract, and if courts of equity 
should entertain suits upon such applications and 
denials they would become courts for the produc- 
tion, rather than for the prevention, of a multiplicity 
of suits. In Smelting Co. v. Kemp, 104 U.S. 636, 
647, 26 L. Ed., 875, the Supreme Court said that 
one who would maintain a suit in equity to charge a 
title under a patent with a trust in his favor must 
‘connect himself with the original source of title so 
as to be able to aver that his rights are injuriously 
affected by the existence of the patent, and he must 
possess such equities as will control the legal title in 
the patentee’s hands.’ The complainant in this suit 
made no such connection and he had no equities of 
that character.” 


Campbell v. Weverhaeuser, 161 Fed. 332. 


This case was affirmed by the Supreme Court of 
the United States, 219 U. S. 424, but it was affirmed 
on other grounds and the grounds upon which the 
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learned Judge in the Court below based his decision 
were not discussed. 


Counsel for complainant admits that there must be 
an approval of complainant’s selection, or at least a 
decision by an Officer of the Land Department com- 
petent to pass upon the question determining the 
questions of fact in favor of the complainant. It is 
clear from the authorities hereinbefore cited that under 
the Act of June 4, 1897, this approval cannot be made 
by the Local Land Officers, but must be made by the 
General Land Office. (Cosmos Exploration Co. v. 
Gray Eagle Oil Co., 190 U. S. 310.) It then becomes 
important to determine the extent and character of the 
duties imposed upon the General Land Office with 
reference to the approval of lieu selections under this 
Act. It is submitted that the authority conferred upon 
these officials in the performance of this duty is not 
different from the authority conferred in the approval 
of other entries or selections. This power, as has been 
established by the Supreme Court of the United States 
for many years, is not a duty merely ministerial, but is 
judicial in its nature and, as such, gives the officer the 
right to determine between contending equities. In the 
case of Williams v. U. S., 188 U. S., page 514, the 
Court was called upon to decide between the State of 
Nevada which had made application for a tract of 
land under the Act of June 16, 1880 (21 Stat. 287, 
ec. 245), and had complied with all of the conditions 
prescribed by the Act, and a third party. The land 
was un-appropriated, non-mineral land, selected by the 
State as required by the Act and there was nothing to 
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be done that the State had not done to bring itself 
within the Act and it had a clear legal right to select 
the land in accordance with the provisions of the Act. 
However, a third party being misinformed and having 
a misunderstanding as to his rights, and in fact having 
no rights to the land, placed on the land large improve- 
ments. The Court held that it was within the discre- 
tion of the Land Department, under such circum- 
stances, to withhold the land from the State of Nevada 
and to refuse to approve its selection and to hold the 
title in the general Government until such time as 
Congress, by special act, could enable the third party 
to obtain the title from the Government. The Court 
said in the course of the opinion, referring to the certi- 
fication of the selection required to be made by the 
Commissioner of the General Land Office and to be 
approved by the Secretary of the Interior: 


“The certification after selection by the State is 
to be approved by the Secretary of the Interior. 
This is no mere formal act. It gives to him no 
mere arbitrary discretion, but it does give power to 
prevent such a monstrous injustice as was sought 
to be accomplished by these proceedings. It gives 
the power to the Secretary to deny this application 
of the State and refuse to approve its selection and 
hold the title im the Government until within the 
limits of existing law or by special act of Congress, 
a party who, misinformed and misunderstanding 
its rights, has placed such large improvements on 
the property, shall be enabled to obtain title from 
the Government. 

_ “We would not be misunderstood in respect to 
this matter; we do not mean to imply that any 
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arbitrary discretion is vested in the Secretary, but 
we hold that the statute requirmg approval by the 
Secretary of the Interior was intended to vest a 
discretion in him by which wrongs like this could 
be righted and equitable considerations so signifi- 
cant and impressive as this given full force. It is 
obvious, it is common knowledge that in the ad- 
ministration of such large and varied interests as 
are entrusted to the Land Department, matters 
not foreseen, equities not anticipated and which are 
therefore not provided for by express statute, may — 
sometimes arise, and, therefore, that the Secretary 
of the Interior is given that superintending and 
supervising power which will enable him, in the 
face of these unexpected contingencies, to do jus- 
tice: 


Williams v. U. S., 188 U. S. 514, 524. 


The construction here placed upon the duties of 
the Secretary of the Interior in approving selections 
has since been followed by the Land Department in 
departmental business. In the case of California- 
Oregon Land Co. et al, 33 L. D., 600, the Honorable 
Secretary, after quoting from the above decision, said: 

“In the case last cited there was complete legal 
right in conflict with the equity of a purchaser for 
value of a supposed title and the words above 
spoken were with reference to the powers of the 

Secretary under such circumstances.” 


It is confidently maintained, therefore, that the 
Honorable First Assistant Secretary was clearly within 
the law in his decision in the case at bar attached to 
and made a part of appellant’s brief, that it was 
within the competency of the Land Department to dis- 
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pose of the lands in controversy to other persons than 
the appellant regardless of the proper construction of 
the Act of June 4, 1897. Even though the appellant 
acquired an equitable right by his proferred lieu selec- 
tion, as claimed by his counsel, which, it is maintained, 
clearly, in view of the Cosmos case, he did not, it was 
entirely within the competency of the Land Depart- 
ment to dispose of said lands to other persons in ac- 
cordance with the doctrine stated in Williams vy. U. S., 
above cited. The equitable consideration in favor of 
the appellee and upon which the decision of the Assist- 
ant Secretary was based, clearly gave him the right 
under the law to award the lands in question to the 


appellee. 


Those equities were as follows: At the time appel- 
lant applied to select the lands in controversy, they 
were covered by an existing entry of record and the 
Local Land Officers, and Commissioner of the General 
Land Office, in accordance with the regulations that 
had prevailed up to that time, rejected the applica- 
tion for the reason, among others, that the land was 
covered by an existing entry of record. Said Local 
Officers and Commissioner of the General Land Office, 
holding that the State’s relinquishment to the lands in 
question had not been filed at the time and was not filed 
until two days thereafter. Thereafter the Commissioner 
of the General Land Office having received the State’s 
relinquishment to the entry of record, notified the Local 
Land Officers that the entry was cancelled and the first 
entries thereon should be received. Thereafter the ap- 
pellee made application to enter the land which at the 
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time was un-appropriated, surveyed, public land, open 
to entry. His entry was received and in due course 
proceeded to patent. In the meantime appellant, who 
was a speculator and investor in timber lands, and 
a person to whom the Government by numerous 
decisions had held that it owed no special duty, by ex 
parte proceedings, was attempting to have his lieu 
selection approved. His selection having been offered 
on February 8, 1904, it was not until May 25, 1908, 
over four years thereafter, that he caused a hearing 
to be had wherein appellee might be represented and 
produce evidence to substantiate his rights to the land 
in controversy. ‘The appellee to whom patent issued 
was an individual seeking to procure a small tract of 
land under the laws of the United States and was such 
a person as the Courts had often decided was entitled 
to every consideration when his rights came in con- 
flict with those companies or persons attempting to 
acquire large tracts of Government land, as the ap- 
pellant was attempting to do in this case. 


The appellant by his laches by proceeding ea parte 
and by failing to notify the appellees of the contest 
pending allowed the appellees to proceed with their 
homestead and timber and stone entries and to perfect 
their titles to the lands in question and even in several 
instances to secure patents therefor. On this ground 
alone the Secretary was clearly within the law’ in re- 
fusing to cancel such existing entries of record in 
order to give the lands to the appellant. Not only 
had final certificates issued and patents been given to 
entrymen, but the lands in question in most instances 
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and in the case at bar had been sold to other persons. 

Counsel argues at some length with reference to the 
equities in favor of the lieu selector having acquired 
title from the Government to land which was later put 
in a forest reserve, stating: 

“It is indeed a sad spectacle to travel through 

a forest reservation and see a few isolated home- 

steaders who have made their entries in hopes of 

future increases in value by virtue of neighborhood 
associations, now entirely cut off not only from 
associations contemplated but from all associations.” 

Appellant’s Brief, page 51. 

It is a common understanding in all the Pacific 
Coast states where tracts of land have been relinquished 
‘lying in forest reserves that the law of June 4, 1897, 
was a source of the greatest fraud perhaps that has 
ever been practiced upon the United States in the 
timber land districts and it has been charged that 
the law was passed in the interests of those persons 
who later perpetrated these frauds. And that the 
frauds were instigated and carried to successful con- 
clusions by speculators who sought thereby to acquire 
large, valuable tracts of Government timber lands by 
reason of this pernicious law which allowed such 
schemers and speculators to acquire title through 
“Dummie” entrymen, as was done in this case, and 
other cases, and then to have such tracts placed in a 
forest reserve so that lands acquired for a pittance 
might be surrendered back to the Government and 
valuable timber lands acquired instead. ‘The abuse 
was so apparent and flagrant that the law was re- 
pealed. Counsel’s sympathy for such persons, it is 
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submitted, is somewhat misplaced. It is contended 
that homesteaders in forest reserves find their claims 
much more valuable, if they are desired for husbandry, 
the ostensible purpose for which they were acquired, 
by reason of the creation of the reserve. Homesteads 
located m forest reserves derive their chief value from 
the opportunities given for stockraising and from the 
fact that others are prevented from encroaching upon 
the grazing territory contiguous to them, and it is a 
decided advantage to have other claimants excluded. 
In fact the Courts of the United States have enacted 
a law providing that homesteads may be taken in 
forest reservations and such a law is in force today 
and homesteads are daily being acquired in forest 
reserves. 


Not only are the equities not with the appellant in 
this case, but they are with the homesteaders and timber 
and stone entrymen who actually entered the lands in 
controversy when they were shown on the Government 
records to be open to entry and no claims pending 
against them, and either tilled and lived upon the lands 
under the requirements of the homestead law, or paid 
full cash consideration therefor as required by the 
‘Timber and Stone Act. These men, through the 
laches of the appellant, a speculator, were allowed to 
perfect their entries and receive patents and clearly in 
a court of equity their titles to the lands thus acquired 
should not be disturbed. 


Appellant in invoking the doctrine upon which he 
relies must disclose in his bill of complaint clearly and 
without room for doubt, findings of fact which would 
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have entitled appellant to a patent except for an error 
of law made by the officials of the Land Department. 


He must show a superior equity to the land in question: 
and establish that equity or the legal title will prevail. 
The burden is on him. If the Court is in doubt or if 
the scale is evenly balanced, the legal title must prevail. 
(Garnet v. Jenkins, 8 Peters, 75; L. Ed., 71.) And 
the legal title cannot be made to yield to an equity 
founded on a mistake of a ministerial officer. (Miller 
v. Kerr, 7 Wheaton, 1; 5 L. Ed., 381.) The appellant 
has set forth in his bill of complaint the complete de- 
cision of the Secretary of the Interior of which he 
complains and it therefore must be the fountain head 
for the findings of fact which, as appellant claims, en- 
titled him to a patent. (Greenameyer v. Coate, 412 
U. S. 443.) Appellees contend, however, that the said 
decision does not in its findings of fact show that ap- 
pellant is entitled to any relief, regardless of the con- 
struction that may be placed upon the offer of ap- 
pellant to select lieu lands under the Act of June 4, 
1897. Said decision (page 23 of Appellant’s Tran- 
script of Record) has the following language: 
“The date of the filmg of these relinquishments 

(the relinquishments of the State of Oregon to 

the land in controversy) is one of the disputed 

questions in this record and while not necessarily 

controlling, is, in view of this case, important and 

will be considered on its merits in the progress of 

this paper.” 

And again on page 32: 

“But it is evident from the facts and circum- 
stances surrounding the incident that the serip 


38 


applications and the State’s relinquishments were in 
fact filed simultaneously.” 


The decision further states that the Register and 
Receiver and the Commissioner found that the re- 
linquishments were not filed until February 10, 1904, 
two days after appellant’s scrip application, and that 
they were marked filed February 10, 1904, and that it 
was shown that it was a custom in the Local Land 
Office to note the filings of relinquishments and en- 
tries of filmgs upon public lands on the same day they 
were received in the office, and that a clerk in the 
office gave it as his opinion that if these relinquish- 
ments had been received on February 8, 1904, instead 
of February 10, 1904, the filing would have been 
noted on the date they were received. It seems clear 
therefore that in view of the Secretary’s statement 
that he did not consider the date of the filing of the 
relinquishments controlling, his statement that “it is 
evident” the relinquishments were filed simultaneously 
with the application of appellant is not controlling in 
this case, especially in view of the clear and uncon- 
tradicted evidence as reported by him that the relin- 
quishments were not filed until February 10, 1904, and 
the finding by the Local Officers and the Commissioner 
that they were filed on said date. Counsel for ap- 
pellant in his brief (Statement of Facts, page 5) says: 


“The Secretary of the Interior held that al- 
though the forest lieu selections referred to were 
in all respects regular and should have been allowed 
when presented, still it was within the competency 
of the Officers of the United States Land Depart- 
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ment to dispose of the lands to whomsoever they 
mont choose, * * 9 *,” 


It is submitted that the decision of the Secretary 
does not so hold as will be seen from the following 
quotation from the decision (Appellant’s Transcript 
of Record, page 84): 

“It is believed that these applications might 
have been allowed, not as a matter of right, but in 
the discretion of the Secretary of the Interior. 
* * * It matters not if Daniels’ application 
was in all respects regular and might have been 
allowed when presented; yet it was within the 
competency of the Land Department to dispose of 
the said lands to other persons; and having done 
so, Daniels will not now be heard to question the 
correctness of that disposition.” 


There are no other findings of fact in said decision 
which uphold the contention that appellant’s selections 
were in all respects regular and should have been 
allowed when presented. Counsel for appellant in his 
argument quotes the Secretary as saying in his said 
decision “ “Daniels’ application was in all respects reg- 
ular and might have been allowed when presented.’ ” 
(Brief of Appellant, page 16.) 


It is submitted that there is no such finding in the 
decision of the Secretary as is shown by the excerpts 
heretofore quoted from the decision of the Secretary 
covering this point. The Secretary’s finding was not 
that Daniels’ application was in all respects regular, 
but was as quoted: “It matters not if Daniels’ ap- 
plication was in all respects regular and might have 
been allowed when presented.” It is thus seen that 
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the Secretary did not hold as a matter of fact that 
Daniels’ application was in all respects regular, but 
the meaning conveyed by him was “granting that it 
was regular,” it was still within the competency of the 
Land Department to dispose of the lands to other 
persons, as was done. 


Counsel for appellant again says in his brief (page 
41) that various acts required to be done under the 
Act of June 4, 1897, were done by the appellant by 
reason of the fact that said acts are set up im ap- 
pellant’s bill of complaint and a demurrer was inter- 
posed thereto. It is submitted, however, that the 
demurrer does not admit any such facts as are not 
shown to have been found by the Secretary of the 
Interior in the decision attached to and made a part 
of the complaint. Appellees are bound to no admis- 
sions of facts not appearing in the said decision of the 
Secretary. As appellant must stand or fall upon the 
findings of the Secretary’s decision, no allegations he 
may make that are not set forth in said decision are 
binding upon appellees or are admitted by them. It is 
needless to cite authorities to substantiate appellees’ 
position with reference to this matter since the very 
doctrine counsel for appellant is seeking to invoke has 
for its basis the findings of facts by the Land Depart- 
ment showing in law that the appellees are entitled to 
a decree. Therefore if the facts are not disclosed in 
the Secretary’s decision, any allegations appellant may 
inject into his complaint will avail him nothing. The 
Supreme Court of the United States in the recent case 
of Greenameyer v. Coate, 212 U. S. 448, showed the 
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fallacy of relymg upon allegations in the bill of com- 
plaint which were not substantiated by the opinion of 
the Secretary. 


‘It is believed, therefore, that the findings of fact in 
the decision complained of by appellant are not suffi- 
cient to justify this Court in saying that the appellant 
was entitled to patent to the lands in controversy in- 
stead of the appellee, and if the complaint fails to 
show sufficient facts to entitle appellant to relief, he 


must fail. 


The maxim that he who asks equity must do equity 
militates against appellant, for he, after conducting 
the contest ex parte for years over the land in question, 
receiving back the consideration he paid for his school 
indemnity selections covering the land, receiving and 
continuing to hold the title to the land he sought to 
exchange for that in controversy, he now asks this 
Court to compel the appellee to deed to him the lands 
patented. to the appellee and at the same time he offers 
no restitution to the appellee for the full purchase 
price he has paid for said lands, or does not offer, and 
cannot offer, to restore to the appellee his right of 
entry lost by reason of his receiving patent to the lands 
in question. Therefore, it is submitted that it would 
‘be inequitable for a court of equity, under such con- 
ditions, to decree that the appellee should convey the 
lands in question to the appellant. 


For the reasons as hereinbefore set forth appellees 
contend that the Secretary of the Interior acted clearly 
within the law when he decided that it was within the 
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competency of the Land Department to award the 
lands in question to the appellee and not to the appel- 
lant. And the learned Judge in deciding this matter 
on the demurrer to the bill in the Court below reached 
a just and the only tenable conclusion in deciding that 
under the Act of June 4, 1897, the appellant making 
application to select lands, his selections being rejected, 
thereby acquired no vested or equitable interest in the 
lands sought until the General Land Office approved 
his application. And that he acquired no title or right 
to the land attempted to be selected and that it was 
within the power and jurisdiction of the Land De- 
partment to reject the same and award the land to the 
subsequent entryman under the homestead, or timber 
and stone act. And as a consequence that the appel- 
lant was not entitled to the relief prayed for in his bill. 


It is to be noted that the case at bar differs from 
some other cases argued cotemporaneously herewith in 
this that the appellee received a patent to the land in 
controversy many months prior to the time that the 
appellant made him a party to the proceedings, which, 
theretofore, had been ev parte, patent having been 
acquired early in 1907 and hearing in which he was 
made a party not taking place until May 25, 1908. 
The Land Department had therefore long before lost | 
jurisdiction of the matter which was due to appellant’s 
laches in conducting his contest ew parte. Therefore, 
the decision of the Secretary, of which appellant com- 
plains, is in no way binding upon the appellees for the 
reason that the Secretary of the Interior had no juris- 
diction over the appellees at the time of its rendition. 
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(U. S. ex rel McBride v. Schurz, 102 U. S. 378; 26 
L. Ed. 167.) 

It is submitted therefore that on this ground alone 
the patent should not be disturbed and the appellant 
is not entitled to a decree at the hands of this Court 
as against appellee. 

Respectfully submitted, 
ANGELL & FISHER, 
Solicitors for Appellees. 


